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1.  This  paper  contains  the  Initial  contributions  made  by  the 
Commission  to  the  Intergovernmental  Conference  on  Political  Union 
In  January,  February  and  March  1991. 
The  contributions deal  with  the  following  subjects: 
-Union Citizenship 
Draft  text 
.  Explanatory memorandum 
-Common  external  policy 
Draft  text 
Explanatory memorandum 
Commentary 
-Democratic  legitimacy:  hierarchy of norms-
executive powers- legislative procedure 
(co-decision) 
Draft  text 
Explanatory  memorandum 
- The  social  dimension  and  the  development  of 
human  resources 
Draft  text 
Explanatory memorandum 
- Economic  and  social  cohesion 
Draft  text 
.  Explanatory memorandum 
- Research  and  technological  development 
Draft  text 
Explanatory  memor~ndum 
- Energy 
Draft  text 
.  Explanatory memorandum 
- EnvIronment 
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.  Explanatory memorandum 
- Trans-European  networks 
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.  Explanatory memorandum 
-Culture and  protection of  the  heritage 
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Explanatory memorandum 
- Health 
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- Compl lance  with  the  Judgments  of  the 
Court  of  Justice 
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II.  As  stated  In  Its  opinion  of  21  October  1990  on  political  union 
CCOM(90)  600  final),  the  Commission  reserves  the 
Conference  further  contributions  concerning 
Community's  publ lc  finance  system,  education, 
regions,  and  the  Economic  and  Social  Committee. 
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UNION  CITIZENSHIP 
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Draft  text 
II  t Ia 0 
Union  citizenshiP 
Article  X1 
1.  Every  person  holding  the  nat lonal ity  of  a  uember  State1  shall  be  a 
citizen of  the  Union. 
2.  Union  citizens shall  enjoy  the  rights  conferred  by  this Treaty  and  be 
subject  to  the  obligations  Imposed  by  It,  which  shall  supplement  the 
rights  and  obligations  attaching  to  their  status  as  citizens  of  a 
Uember  State. 
Article x2 
Every  Union  citizen  shal I  be  entitled  to  Invoke  the  rights  guaranteed  by 
the  European  Convention  for  the  Protection of  Human  Rights  and  Fundamental 
Freedoms,  which  the  Union  accepts. 
Article  X3 
In  the  application  of  this  Treaty,  any  discrimination  on  the  basis  of 
national lty,  whether  by  a  public  authority  or  a  private  person,  shall  be 
:prohibited.  The  Union  and  the  Member  States  shall  enforce  this 
prohibition. 
Article x4 
1.  Every  Union  citizen  shall  have  the  right  to  move  and  reside  freely 
within  Union  territory,  without  limit  as  to  duration,  whether  or  not 
he  pursues  a  gainful  occupation. 
2.  Every  Union  citizen  shall  have  the  obligation  to  comply  with  the 
legislation of  the Uember  State  in  which  he  resides. 
He  may  not  exercise  his  right  to move  and  reside  freely  as  a  means  of 
evading  obligations  Incumbent  upon  him  In  relation  to  his  state  of 
origin or  any  other  Member  State. 
Article x5 
Every  Union  citizen  shall  have  the  right  to  be  a  member  of  a  political 
association  or  group  and  shal I  have  the  right  to  vote  and  stand  as  a 
candidate at  municipal  and  European  elections held  in  the  place  in  which  he 
has  habitually  resided  for  at  least[ ...  ]  year(s)  without  prejudice  to  the 
option of  exercising  those  rights,  If  he  so  wishes,  In  the  Member  State of 
which  he  Is  a  national,  providing  he  enjoys  them  under  national  law. 
1  Each  Member  State  should  make  a  declaration  defining  Its  concept  of 
national lty. 
" J 
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Article  Xs 
Every  Union  citizen  shall  have  the  right  to  cultural  expression  and  the 
obligation  to  respect  cultural  expression by  others. 
Article b 
Every  Union  citizen shall  have  the  right  to enjoy  a  healthy environment  and 
the obligation  to contribute  to protecting  it.  To  this end,  he  shall  have 
the  right  to  Information  and  the  right  to consultation where  appropriate. 
Article x8 
Every  Union  citizen  shall,  In  the  territory  of  a  non-member  country,  be 
entitled  to  Union  protection and  to  the  protection of  any  Member  State,  on 
the  same  conditions as  Its nationals. 
Article x 9 
Each  Member  State shal I  establIsh at  least one  national  authority,  possibly 
In  the  form  of  an  office  of  ombudsman  to  which  Union  citizens  may  have 
recourse  In  defending  the  rights  conferred  upon  them  by  this  Treaty,  to 
assist  them  In  dealings  with  the  administrative  authorities  of  the  Union 
and  the  Member  States  and  to  defend  those  rights  before  courts  and 
tribunals on  behalf of  those  upon  whom  they are conferred. 
These  authorities shall  also be  responsible  for  giving  Union  citizens full 
and  clear  Information  on  their  rights  and  on  the  means  available  for.  the 
purpose of  defending  them. 
Article x10 
Measures  to  secure  comp II ance  wIth  the  prohIbIt ion  I  aId  down  In 
Article x3,  to  facilitate  the  exercise  of  the  rights  conferred  by 
Articles  x4  and  x 8,  to  determine  the  conditions  In  which  the  rights 
conferred  by  Article x5  are  to  be  exercised  and  to  give  effect  to 
Articles  x 7  and  x9,  shall  be  adopted  [ ...  ],  acting  on  a  proposal  from 
the  Commission  after  obtaining  the  opinion  of  the  Economic  and  Social 
Committee. 
Article x11 
The  obJective of  the  Union  shall  be  to ensure,  by  gradual  stages,  that  acts 
adopted  for  the  purposes of  applying  this Treaty 
guarantee  every  Union  citizen's  right  to  equal  treatment  and  equal 
opportunities and  the enjoyment  of  social  rights; 
reflect  every  Union  citizen's  obi igatlon  to  display  solidarity  with 
other  Union  citizens  and  with  nationals  of  non-member  countries 
resident  In  the  Union;  this  obi lgatlon  ental Is  respect  for  each 
person's  dignity  and  the  rejection  of  any  form  of  social 
marg Ina II zat ton; - 6  -
guarantee  every  Union  citizen's  right  to  protection of  his  health  and 
his  obligation  to  safeguard  the  health  of  others,  especially  In  his 
working  environment. 
Article X12 
The  Council,  act lng  unanimously  on  a  proposal  from  the  Commission  after 
receiving  the  assent  of  the  European  Parliament,  may  add  rights  to  those 
conferred  by  this Title. ./ 
', 
·' 
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EXPLAHATQRY  MEMORANDUM 
SubJect:  Union  citizenship 
1.1.  In  Its  opinion  of  21  October  1990  the  Commission  endorsed  the 
proposal  put  forward  by  the  Spanish  Prime  Minister,  Mr  Gonzales, 
for  the  Introduction of  the  concept  of  European  citizenship,  which 
"would  take  shape  gradually,  without  encroaching  In  any  way  on 
national  citizenship,  which  It  would  supplement  rather  than 
replace".  ·The  object  was  that  this  "would  encourage  a  feeling  of 
Involvement  In  European  Integration". 
The  Commission  was  also  In  favour  of  making  a  specific  reference 
to  the  Convention  for  the  Protection  of  Human  Rights  and 
Fundamental  Freedoms  and  of  writing  Into  the  Treaty  rights  linked 
specifically  to  the  status of  European  citizen,  Including  freedom 
of  movement,  freedom  of  residence,  voting  rights,  and  civic, 
economic  and  social  rights  and  obligations  to  be  decided  at  a 
later  stage. 
1.2.  In  Its  resolution  of  22  November  1990  on  the  intergovernmental 
conferences,  Pari lament  cal led  for  the  Inclusion  In  the  new  Treaty 
of  a  declaration  of  fundamental  rights  and  freedoms  designed  for 
the  protection  of  every  individual  who  Is  subject  to  Community 
law.  To  some  extent  the  catalogue  of  rights  covered  In  the 
declaration  Is  much  the  same  as  those  dealt  with  in  the 
European  Convention  for  the  Protection  of  Human  Rights  and 
Fundamental  Freedoms  and  in  the  constitutions  of  the 
Member  States.  However,  It  also  Incorporates some  rights specific 
to  Union  citizens,  such  as  the  right  to  move  and  reside  freely 
within  Union  territory.  Furthermore,  It  emphasizes  the  emergence 
of  rights  in  connection  with  the  exercise  of  certain  Community 
powers:  the  promotion  of  health  and  safety at  the  workplace,  for 
Instance,  or  the  protection and  improvement  of  the environment. 
2.  The  European  Counc I I  meetIng  In  Rome  on  14  and  15  December  1990 
also expressed support  for  the  concept  of  European  citizenship and 
made  a  specIfIc  reference  to  cIvIc  rIghts,  soc I  a I  and  economIc 
rights  based  on  the  principle  of  equal  treatment  and  opportunity 
for  alI  Community  citizens,  and  the  protection  of  Community 
citizens  outside  the  Community's  borders.  It  also  envisaged  the 
posslbll ity  of  setting  up  some  form  of  ombudsman-type  machinery 
for  the  defence of citizens'  rights. 
3.1. 
3.2. 
The  attached  draft  Treaty  Articles  Incorporate  the  Ideas  set  out 
at  1  and  2 above. 
The  subject  matter  involved  is  good  reason  for  inserting  the 
Articles  on  citizens'  rights  and  obligations  early  on  in  the 
Treaty,  and  In  any  event  before  the  Titles  devoted  to  the  four 
freedoms. 
It  is  therefore  proposed  that  the attached Articles be  included  as 
Title  I  of  Part  Two  ("Foundations  of  the  Union"),  rather  than  In 
the  preamble  or  in  the  Introductory  articles  setting  out  the 
objectives  of  the  Union,  thereby  stressing  that  these  are 
Implementing  measures  and  not  just declaratory clauses. - 8  -
3.3.  Nevertheless,  a  distinction  Is made  In  those  provisions between 
-rights  which  citizens  derive  directly  from  the  Treaty  (such  as 
non-discrimination  on  grounds  of  national lty  or  freedom  of 
movement) ,  where  It  Is  sImp I  y  a  quest I  on  of  guaranteeIng  or 
facilitating  the exercise of  such  rights,  as  the case  may  be,  on 
the  basis of  the  Court's  case-law,  and,  possibly,  by  Improving 
existing  legal  provisions; 
-rights  which  require  to  be  put  Into  effect  by  legislation, 
together  with  the  necessary  detailed  rules  and  conditions  (for 
example,  the  right  to  vote,  which  has  already  been  the  subject 
of  a  Commission  proposal,  or  rights  related  to  the  environment, 
taken  from  existing or  proposed  texts); 
-the  laying  down  of  objectives  for  the  granting of  rights  In  the 
future  and  for  defining  obligations,  especially  In  the  social 
field. 
4.1.  In  general  terms,  the  concept  of  Union  citizenship  Is  based  on  two 
principles: 
- It  Is  a  component  factor  In  the  move  to  strengthen  democratic 
legitimacy  In  the Community,  both  supplementing  and  transcending 
national  citizenship; 
-It  reflects  the  alms  of  the  Union,  Involving  as  It  does  an 
Indivisible  body  of  rights  and  obligations  stemming  frem  the 
gradual  and  coherent  development  of  the  Union's  political, 
economic  and  social  dimension. 
4.2.  The  proposal  Includes: 
(a)  a  definition  of  the  concept  of  citizenship  of  the  Union 
(Art.  X1); 
(b)· a  reference,  in  the  context  of  the  protection of  fundamental 
rights,  to  the  European  Convention  on  Human  Rights,  to which 
the  Commission  has  now  proposed  the  Community  should  accede 
(Art.  X2); 
(C)  a  statement  of  the  general 
discrimination  on  the  grounds  of 
Article 7  (deleted)  but  extended 
(Art.  X3)1; 
principle  prohibiting 
nat I  on a I I  t y ,  mode I I  ed  on 
to  cover  prIvate  persons 
(d)  a  I 1st  and  definition  of  the  rights  and  corresponding 
obligations of  Union  citizens  In  terms of: 
civic  rights  and  obligations:  freedom  of  movement  and 
residence  for  all  citizens,  whether  or  not  they  pursue  a 
gainful  occupation,  freedom  of  political  association,  right 
1  This  does  not  affect  the  exception  provided  for  In  Article 48(4),  as 
Interpreted  by  the  Court,  regarding  posts  Involving  the  exercise  of 
public authority. 
'. - 9  -
to  vote  and  r lght  to  stand  for  elect I  on  (Art.  X4  and  X5), 
along  the  lines of  the Commission's  proposal  of  June  19821; 
wider  social  rights  and  obligations:  In  the  social  field 
proper,  as  defined  In  the  social  provisions of  the  Treaty  In 
the  light  of  the  Community  Charter  of  the  Fundamental  Social 
Rights  of  Workers  (Art.  X11),  as  well  as  In  the  fields  of 
culture  (Art.  X6)  and  the  environment  (Art.  X7);  these 
rights  and  obligations  are  based  In  particular  on  the 
principles  of  equal  treatment  and  opportunity,  social 
solidarity  and  respect  for  lhe  dignity  and  diversity  of  all 
Individuals; 
(e)  the  principle  of  equal  protection  for  Union  citizens  In 
non-member  countries  (Art.  X8). 
4.3.  This  list of  rights  and  obligations  Is  accompanied  by  a  number  of 
Implementing  provisions. 
Firstly  an  ombudsman-type  function  Is  created  In  the  Member 
States,  with  the  task of  advising citizens of  their  rights and  the 
courses  of  act ion  open  to  them  and  of  promot lng  the  defence  of 
those  rights  In  dealings  with  the  authorities  and  the  courts 
(Art.  X9). 
Secondly  provision  Is  made  for  the  adoption  of  measures  to 
facl I ltate  or,  as  appropriate,  give  effect  to  the  rights  and 
obligations  of  citizens  (Art.  X10).  This  would  cover  measures 
designed  solely  to guarantee or  facilitate  the  exercise of  rights 
directly  conferred  by  the  Treaty  <non-discrimination  on  the 
grounds  of  nationality  or  freedom  of  movement,  for  Instance)  or 
measures  laying  down  detailed  arrangements  for  giving  effect  to 
rights  such  as  the  right  to vote  and  stand  for  election,  possibly 
by  gradual  stages  (Art.  X10).  Obviously  this  In  no  way  precludes 
the  possibility  of  specific  provisions  In  the  Treaty  laying  down 
and  guaranteeing  the exercise of  particular  rights,  as  proposed  In 
the case of  social  rights  (Art.  X11). 
Lastly  any  subsequent  extension  of  the  rights  of  citizens  of  the 
Union  would  Involve  exacting  procedural  requirements  similar  or 
Identical  to  those  provided  for  In  the  new  Article  235. 
1  Detailed  arrangements  for  the exercise of  these  rights will  have  to be 
laid  down  in  an  Implementing  regulation. - 10  -
'• 
QQMMQN  EXTERNAL  POLICY •' 
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Draft  text 
Title Y- COMMON  EXTERNAL  POLICY 
Article Y 0 
The  common  ex terna I  poI Icy  sha I I  cover  common  foreIgn  and  securIty 
policy,  external  economic  policy  and  development  cooperation  policy  as 
well  as  external  relations  In  the  other  areas  falling  under  Union 
responslbl I lty.  In  the  conduct  of  this pol Icy,  the  Union  shall  seek  to 
promote  democracy,  the  rule of  law  and  respect  for  human  rights. 
CHAPTER  I :  CQtM)N  FOREIGN  AND  SECURITY  PQL Icy 
Article Y 1 
The  Union  shall  pursue  a  common  foreign  and  secur lty  policy  aimed  at 
maintaining  peace  and  International  stability,  and  developing  friendly 
relations  with  all  countries,  without  prejudice  to  the  special 
relations of  Individual  Uember  States. 
This  policy  shal I  be  governed  both  by  general  provisions  and  by 
specific provisions on  security and  defence. 
Section 1:  General  provisions 
Article Y 2 
Implementation  of  the  common  foreign  and  security  policy  shall  rest  on 
a  distinction  between  matters  that  are  deemed  to  be  of  vital  Interest 
for  the Union  and  other  matters  In  this sphere. 
Article Y 3 
1.  To  ensure  that  common  principles  and  objectives  are  formulated 
and  that  effective  common  action  Is  taken  by  the  Union  under  the 
common  foreign  pol Icy,  the  European  councl I  shal I,  without 
prejudice  to  powers  conferred  under  the  other  provisions  of  the 
Treaties,  decide  what  matters  are  of  vital  common  Interest, 
acting  on  the  Initiative of  the  Presidency,  or  of  the  Commission 
or  of  a  simple  majority  of  the  Uember  States,  after  hearing  the 
vtews  of  the  European  Parliament. 2. 
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When  dec 1  dIng  what  matters  are  of  vIta I  common  Interest.  the 
European  Counc II  sha II  specIfy  the  condItIons  under  whIch  a 
Member  State may,  at  Its  request,  be  given  dispensation  from  the 
obligations  which  convnon  action  e'ntalls.  The  Member  State 
concerned  shall  refrain  from  taking  any  measures  that  may  affect 
the  Implementation  of  Union  decisions. 
Except  where  this Treaty provides otherwise,  In  matters  that  have 
been  declared  to be  of vital  common  Interest,  the Council,  acting 
by  the  majority  specified  In  the  second  Indent  of 
Article  148(2)1  on  the  Initiative  of  the  Presidency  or  of  the 
Commission  or of  a  simple majority of  the  Member  States,  shall: 
-formulate the  principles of  the  common  policy; 
-decide on  action  to  be  taken,  whether  It  Is  to  be  Implemented 
by  the  Union  or  by  the Member  States. 
Article  149(1)  shall  not  apply  to  Council  Decisions  under  this 
Article. 
Article Y 4 
1.  In  matters  that  have  not  been  declared  to  be  of  vital  common 
Interest  the  Member  States  and  the  Convnlsslon  shall  coordinate 
their  positions on  any  external  policy  Issue of  general  Interest 
within  the  Council  to  ensure  that  their  combined  Influence  Is 
exercised  as  effectively  as  possible  through  concerted 
deliberation,  convergence  of  positions,  and  the  pursuit  of 
common  action.  To  this end  the  Member  States shall  consult  each 
other  and  the  Commission  on  all  national  foreign  policy  measures 
they  Intend  to  take. 
2.  To  enhance  their  capacity  for  joint  action,  the  Member  States 
shall  work  to  secure  the  formulation  and  progressive  development 
of  common  principles and  objectives. 
3.  The  Member  States  shall  refrain  from  hindering  consensus  and 
joint action  that  may  flow  from  it. 
4.  In  adopting  positions  and  pursuing  national  action,  each  Member 
State  shall  take  full  account  of  the  positions  of  Its  partners, 
shall  give  due  consideration  to  the  Importance  of  adopting  and 
Implementing  common  positions  and  shall  avoid  any  action  that 
may  Impair  the  Union's  effectiveness  as  a  cohesive  force  In 
International  relations  and  In  International  organizations. 
Decisions  on  common  positions  shall  constitute  a  point· of 
reference  for  national  policies. 
1  Where  the Treaty  does  not  provide  for  a  Commission  proposal,  this 
Involves  an  augmented  qualified majority,  which  requires at  least 
eight  Member  States to vote  In  favour. 
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5.  If  a  Member  State  deems  It  necessary  to  act  In  response  to  a 
particularly  serious  situation  or  exceptional  circumstances.  It 
shall,  before  taking  action,  refer  the  matter  to  the  Council, 
which  shall  decide  without  delay  under  Article Y 3(2)  on  whether 
action by  the  Union  Is  called for. 
Article Y 5 
The  European  Par II ament  sha II  be  close I  y  I  nvo I  ved  In  the  formu I  at ion 
and  conduct  of  the  common  foreign  and  security pol Icy.  To  this end  the 
Councl I  and  the Commission  shall  keep  the  European  Pari lament  regularly 
Informed  of  the matters dealt  with  under  the pol Icy  and  shal I  make  sure 
that  the  European  Pari lament's  views  are  taken  Into consideration. 
Each  year  the  European  Parliament  shall  hold  a  debate  on  the  common 
foreign  and  security  policy,  during  which  statements  shall  be  made  to 
it  by  the  Council  and  the  Commission.  The  Council  and  the  Commission 
may  a I  so  appear  before  European  Par II ament  commIttees.  eIther  at  the 
European  Parliament's  request  or  on  their  own  Initiative. 
Article Y 6 
The  Council's  deliberations  and  decisions  shall  be  prepared  and  their 
Implementation  monitored  by  the  General  Secretariat  of  the  Council  In 
structured cooperation with  the Commission. 
·The  Permanent  Representatives  Committee  shall  be  responsible  for 
preparing  the deliberations of  the Councl I  under  the  common  foreign  and 
security  policy  and  for  carrying  out  the  tasks  assigned  to  It  by  the 
Councl I  to this end. 
Article Y 7 
1 .  In  areas  that  come  under  the  common  foreign  and  security  policy 
the  Union  shall  be  represented  In  relations  with  non-member 
countries  and  In  International  organizations  and  conferences  by 
the  Council  Presidency  and  by  the  Commission,  assisted  where 
appropriate  by  the  previous  and  next  Member  States  to  hold  the 
Presldency.1 
The  Council,  acting  by  the  majority  specified  In  the  second 
Indent  of  Art lcle  148(2)  on  a  proposal  from  the  Commission  or 
from  one  of  the  Member  States.  may  entrust  one  or  more  Member 
States  with  the  task  of  presenting  the  Union's  position  In 
specific  Instances.  for  example,  before  the  United  Nations 
SecurIty  Counc II  or  the  organs  of  the  At I  ant I  c  A  Ill ance  or 
Western  European  Union. 
2.  ·To  ensure  that  the  Union  Is  represented  as  effectively  as 
possible  the  Member  States and  the  Commission  shall  furnish  each 
other  with  assistance  and  Information  to  strengthen  cooperation 
between  their  missions  accredited  In  non-member  countries  and  to 
International  organizations. 
1  Following  the  formula  used  for  the  troika,  which  here  becomes  a 
"quadrlga",  as  the Commission  Is  Involved  as wei 1. - 14  -
Article Y 8 
The  foreign  policies of  the Member  States and  action  by  the Union  under 
the other  provisions of  this Treaty shall  be  consistent with  the  common 
foreign  and  security policy. 
Should  the  danger  of  Inconsistency  arise,  the  Commission  or  any  Member 
State  may  cal I  for  the  Council  to  be  convened  with  a  view  to  taking  a 
decision  In  accordance with  the  procedure specified  In  Article Y 3(2). 
Article Y 9 
Wherever  It  considers  It  appropriate,  the  Union  shal I  organize  a 
pol ltlcal  dialogue with  non-member  countries and  regional  groupings. 
Article Y 10 
Articles  164  to 188  of  the Treaty shall  not  apply  to  this Chapter.1 
Sect I  on  2 :  Common  secur I t y  poI Icy 
Article Y 11 
The  common  security  policy  shall  constitute  an  Integral  part  of  the 
Union's  foreign  policy.  Its purpose  shall  be  to strengthen security  In 
Europe  and  to maintain  peace  In  the world  In  accordance with  the  United 
Nations  Charter.  It  shall  rest  on  cooperation  within  the  WEU.  Its 
long-term  objective shall  be  to establish a  common  European  defence  In 
full  compl lance  with  commitments  entered  Into  In  the Atlantic Alliance. 
Article Y 12 
If  any  of  the Member  States  Is  the object of  an  armed  attack  In  Europe, 
the  other  Member  States  shall,  In  accordance  with  Art lcle 51  of  the 
United  Nations  Charter,  afford  It  all  the  military  and  other  aid  and 
assistance  In  their  power. 
Article Y 13 
1.  Without  prejudice  to  powers  conferred  under  other  provisions  of 
this Treaty,  In  the areas of  security and  defence  the Union  shall 
treat  as  matters  of  vital  common  Interest  within  the  meaning  of 
Article Y 3  the  control  of  armaments,  disarmament  and  related 
questions,  security  questions  related  to  the  CSCE  or  debated  In 
the  United  Nations,  Including  peacekeeping  operations,  economic 
and  technological  cooperation  In  the  field  of  armaments,  and 
coordination of  pol Icy  on  arms  exports and  non-prollferatlon.2 
Under  the  common  security  policy,  the  Union  shall  establish  an 
arms  research  and  production policy. 
1  This  provision  Is  designed  to  place  the  policy  beyond  the 
jurisdiction of  the  Court  of  Justice. 
2  As  enumerated  by  the  second  Rome  European  Council. ·-
2. 
3. 
4. 
- 15  -
The  European  Council  may  Identify  other  questions  as  being  of 
vital  common  Interest. 
Where  other  provisions  of  the  Treaty  do  not  apply  to  questions 
declared  to be  of vital  common  Interest,  the Councl I  shal 1: 
-formulate unanlmously1  the  principles of  common  policy  and  the 
procedures  to be  followed  when  deciding on  action  to be  taken; 
-decide on  action  to  be  taken,  whether  It  Is  to  be  Implemented 
by  the  Union  or  by  the  Member  States. 
A  Member  State  may  be  given  dispensation  under  the  decisions 
provided  for  In  paragraphs  2  and  3  from  some  of  the  obligations 
flowing  from  them,  If  It  so requests  for  compel I lng  reasons.  The 
Member  State concerned  shall  nevertheless refrain  from  taking any 
measures  that  may  affect  the  Implementation of  Union  decisions. 
The  Council  shall  review  such  dispensations  regularly  In  the 
light  of  common  policy  developments  to  assess  whether  they  are 
stl I I  compatible  with  the  common  Interest. 
A  Member  State  that  has  been  given  dispensation  shal I  not 
participate  In  Councl I  del lberatlons on  the matter  In  question or 
on  the  formulation,  extension  or  application  of  the  obligations 
from  which  It  has  been  dispensed. 
Article Y 14 
The  Ministers  for  Foreign  Affairs  and  for  Defence  and  the  Commission 
shal I  hold  a  Joint  meeting  at  least  twice  each  year  to  develop 
cooperation  between  the  Member  States  in  the  field  of  defence.  If 
necessary,  they  shal I  meet  immediately,  should  a  Member  State  so 
request. 
Article Y 15 
1.  When  deciding  on  action  to  be  taken  pursuant  to Article Y 13(3), 
the  Council  shall  also decide  whether  to  refer  Implementation  of 
the guldel ines  it  has  establ lshed  to  the  WEU  Councl I. 
2.  For  the  appl lcatlon of  paragraph  1  the Union  shal I  establish with 
the  WEU  such  arrangements  as  may  be  necessary  to  enable  Member 
States  wh lch  are  not  members  of  the  WEU  and  the  CommIssion  to 
attend meetings of  the  WEU  bodies. 
3.  Member  States  which  are  members  of  the  Atlantic  Alliance  shall 
express  the  Union  position there when  questions declared  to be  of 
vital  common  interest  or  questions  dealt  with  by  the  WEU  are 
discussed. 
4.  The  Union  shall  endeavour  to  make  use  of  the  provisions  of 
Article  XI  I of  the Treaty of Brussels of  17  March  1948  to promote 
the gradual  Integration of  the  WEU  Into  the  Union. 
1  Abstentions shall  not  prevent  the  adoption of  decisions. - 16  -
CHAPTER  I I ;  EXTERNAL  ECQNOM I  C  PQL ICY 
Article Y 16 
External  economic  action  by  the  Union  shall  contribute,  In  the  common 
Interest: 
to  the  harmonious  development  of  the  world  economy  and  of  world 
trade; 
to  the  progressive  strengthening of  economic  relations  In  Europe 
and  In  the  world,  notably  by  abolishing  barriers  to  the 
liberal lzatlon of  trade; 
to  the  establishment  of  fair  economic  and  social  conditions  In 
the world. 
Article Y 16a 
External  relations  In  the  areas  covered  by  economic  and  monetary  union 
shal I  be  governed  by  the  specific  provisions  of  Articles 106b(1) 
and  (3),  108(2)  and  (3),  and  105e(2),  and  by  Article Y 17. 
Article Y 17 
1.  The  Union  shall  pursue  a  common  policy  on  external  economic 
relations covering: 
- trade,  Including  export  credit  and  credit  Insurance  schemes, 
-economic  and  commercial  measures  Involving  services,  capital, 
Intellectual  property,  Investment,  establ lshment  and 
competition. 
2.  The  Union  shall  have  sole  power  to  take  measures,  autonomous  and 
conventional,  In  the  field  of  economic  and  commercial  policy  as 
referred  to  In  paragraph  1. 
3.  The  UnIon  may  authorIze  the  Member  States  to  take  some  of  the 
measures  referred  to  In  paragraph  2,  within  limits and  subject  to 
conditions which  It  shall  lay  down. 
4.  The  autonomous  measures  referred  to  In  paragraph  2  shal I  be 
adopted  and  the  authorizations  referred  to  In  paragraph  3  shall 
be  granted  by  the  Commission  on  the  basis of  laws  enacted  under 
the  co-decision  procedure  by  the  European  Parliament  and  the 
Councl I  on  a  proposal  from  the  Commission. 
5.  The  conventional  commitments  referred  to  In  paragraph  2  shall  be 
entered  Into  In  accordance with  Article Y 27. 
6.  In  exercising  the  powers  conferred  upon  It  by  this  Article  the 
Union  shall  be  represented  by  the  Commission  In  relations  with 
non-member  countries  and  In  International  organizations  and 
conferences. 
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Article Y 18 
Where  Immediate  action  Is  needed  to  preserve  Union  Interests,  the 
Commission  shall  adopt  the  necessary  measures.  It  shall  Inform  the 
Councl I  and  the  European  Pari lament  accordingly without  delay. 
Article  Y  19 
1.  The  Union  shall  have  the  power  to  take  any  economic  measures  In 
areas other  than  those  referred  to  In  Article Y 17(1)  with  a  view 
to  achieving  the  obJectives  listed  In  Article Y  16,  notably  In 
the  context  of  financial  and  technical  cooperation  with  one  or 
more  non-member  countries not  covered  by  Chapter  I 11. 
2.  On  any  Issues  of  general  Interest  Involving  external  economic 
relations  the  Union  shall  coordinate  the  positions of  the  Member 
States  In  relations  with  non-member  countries  and  In 
International  forums. 
CHAPTER  Ill;  DEYELOPMEN[  QQQPERAJION  POLicy1 
Article Y 20 
The  aim  of  common  policy on  development  cooperation shall  be  to promote 
the  economic  and  social  development  of  the  developing  countries  and 
their  peoples and  to  help  resolve  the problems  of  structural  poverty  In 
those  countries. 
ThIs  poI Icy  sha I I  seek  to  achIeve  a  I  ast I  ng  ba I  ance  between  economIc 
objectives,  rational  management  of  the  environment,  and  optimum  use  of 
natural  and  human  resources. 
Article Y 21 
The  common  pol Icy  on  development  cooperation shal I  cover: 
action  by  the  Union  and  Joint  action  by  the  Union  and  the  Member 
States; 
coordination of other  action by  the  Member  States. 
Article Y 22 
1.  Action  by  the  Union  shall  Include: 
-the  Introduction  of  special  arrangements  and  measures  In  the 
field  of  commercial  policy,  without  prejudice  to  the  action 
provided  for  In  Chapter  II; 
Possibly  Insert  an  Article  on  what  Is  to  happen  to  the  current 
arrangements  for  overseas countries and  territories  (Part  Four  of 
the  EEC  Treaty),  which  must  In  any  event  be  aligned  on- or 
Incorporated  In- the  Chapter  on  development  cooperation  policy. 
One  possibility  would  be  a  (sole)  Article  combining  Articles  131 
(principles)  and  136  (procedures),  redrafted  accordingly. - 18  -
-measures  designed  firstly  to  Improve  the  operation  of  the 
International  markets  In  commodities  of  export  Interest  to 
developing  countrles1  by  Increasing  transparency  and 
efficiency,  taking  market  trends  Into  account,2  and  secondly 
to  contribute  to  the  stabilization  of  export  earnings  from 
commodities  originating  In  developing  countries,  In  particular 
In  the  least-developed countries. 
2.  Action  by  the  Union  and  joint  action  by  the  Union  and  the  Member 
States shall  cover: 
- financial  and  technical  cooperation; 
-food aid and  humanitarian aid; 
-any other  Instrument  likely  to  encourage  development,  notably 
Involving  establishment  and  services,  movement  of  capital,  and 
movement  of  persons,  and  measures  designed  to  encourage  the 
promotion  and  protection of  Investments. 
3.  The  Instances  In  which  joint  action  Is  to  be  taken  by  the  Union 
and  the  Member  States  In  the  areas  referred  to  In  paragraph  2 
shal I  be  determined  by  the  Council  acting  unanimously  on  a 
proposal  from  the  Commission  after  receiving  the  assent  of  the 
European  Pari lament. 
4.  The  European  Investment  Bank  shall  contribute  through  Its 
operatIons  to- act ion  by  the  Union  and  to  joint  act ion  by  the 
Union  and  the Member  States. 
Article Y 23 
1.  The  general  guidelines  and  multlannual  programmes  specifying  the 
action  to be  taken  by  the  Union  and  the  joint  action  by  the  Union 
and  the  Member  States  as  determined  In  accordance  wl th 
Art lcle Y 22(3)  shall  be  adopted  In  the  form  of  laws  enacted 
under  the  co-decIsion  procedure  by  the  European  Par II ament  and 
the  council  on  a  proposal  from  the  Commission.  such  guidelines 
and  programmes  shall  specify  those  Implementing  measures  which 
are  the  responsibility of  the Member  States. 
2.  The  Union,  acting  In  accordance  with  Article Y 27,  shall  have 
sole  power  to  enter  Into  any  conventional  commitments  In  the 
areas  subject  to  action  by  the  Union  and  to  joint  action  by  the 
Union  and  the Member  States. 
In  such  areas,  the  Union  shall  be  represented  by  the  Commission 
In  relations  with  non-member  countries  and  In  International 
organizations and  conferences. 
1  Terminology  used  for  the  UNCTAD  Integrated  Programme,  which 
covers  eighteen products  (bananas,  bauxite,  cocoa,  coffee, 
copper,  cotton,  hard  fibres,  jute,  tea,  etc.),  oil  and  gold 
being,  therefore,  excluded. 
2  As  In  Article 74  of  the  fourth  Lome  Convention. 
~. 
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Article Y 24 
1.  In  areas not  subJect  to action by  the  Union  or  to  Joint  action  by 
the  Union  and  the  Member  States  as  referred  to  In  Article Y 22, 
the  Member  States  and  the  Commission  shall  liaise  on  all  Issues 
of  general  Interest  In  the  field  of  development  cooperation 
policy. 
2.  To  this  end  the  Member  States  shall  Inform  each  other  and  the 
Commission  In  advance  of  all  measures  envisaged  within  the 
framework  of  national  development  cooperation,  and  In  particular 
of  national  programmes  and  draft  agreements  to  be  concluded  with 
non-member  countries or  International  organizations. 
3.  The  Member  States  shall  refrain  from  any  Initiative  likely  to 
Impair  the  consistency  and  effectiveness  of  action  by  the  Union 
or  joint  action by  the  Union  and  the Member  States as  referred  to 
In  Article Y 22.  They  shall,  on  the  other  hand,  encourage  such 
action  as  may  usefully  complement  the  above  and  enable  the 
objectives defined  In  Article Y 20  to be  achieved. 
4.  In  the  areas  referred  to  In  paragraph  1,  the  Commission  shall 
coordinate  the  positions  of  the  Member  States  In  relations  with 
non-member  countries and  In  International  forums. 
5.  For  the  purposes  set  out  In  paragraphs  1  to  4  the  Commission 
shall  forward  recommendations  to  the  Member  States.  Where 
necessary,  coordinating measures  shall  be  adopted  on  the basis of 
laws  enacted  In  accordance  with  the  procedure  specified  In 
Article Y  23(1). 
CHAPTER  IY;  GENERAL  PROVISIONS 
Section 1;  Agreements  within  the  area  of  common  foreign  and  security 
pot Icy 
Article Y 25 
1.  Where  an  agreement  with  one  or  more  States  or  with  an 
International  organization  needs  to  be  negotiated  In  areas  In 
which  Chapter  I  confers  powers  on  the  Union,  the  Council 
Presidency  and  the  Commission  shall  Jointly make  recommendations 
to  the  Councl I,  which,  acting  by  the  majority  specified  In 
Article Y 3(2)  or  In  accordance  with  Article Y 13(3),  as  the case 
may  be,  shal I  authorize  them  to open  the  necessary negotiations. 
The  Presidency  and  the  Commlsslon1  shall  conduct 
negotiations  within  the  framework  of  such  directives 
Councl I  may  Issue  to  them,  In  consultation  with  a 
committee  appointed  by  the Councl 1. 
Duopoly. 
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2.  Agreements  of  the  kind  referred  to  In  paragraph  1  shal I  be 
concluded  by  the  Council,  acting  In  accordance  with  the 
procedures  referred  to  In  that  paragraph on  the  Initiative of  the 
Presidency  or  of  the  Commission,  after  consulting  the  European 
Parliament,  whose  opinion  shall  be  given  within  the  time  limit 
determined  by  the Council. 
Section 2:  Agreements  falling within other areas of Union  powers 
Article Y 26  ~ 
1.  In  areas  not  covered  by  the  common  foreign  and  security  pollcy1 
and  In  areas  where  the  Union  has  exclusive  powers  In  external 
relations  expressly  conferred  on  It  by  this  Treaty,2  the  Union 
shall  enjoy  sole  power  to  conclude,  under  Article Y 27, 
agreements  with  one  or  more  States  or  with  International 
organizations  provided  It  has  already  exercised  those  powers 
Internally. 
In  areas  where  the  Union  has  the  sole  power  to 
I  nternat lona I  agreements,  It  sha II  be  represented 
Commission  In  relations  with  non-member  countries 
International  organizations and  conferences. 
conclude 
by  the 
and  In 
2.  The  Union  may  also  conclude  international  agreements  in 
accordance  with  Article Y 27  In  areas  where  powers  are  conferred 
on  It  by  Article 3  or  by  virtue  of  Article  235  but  where  It  has 
not  yet  exercised  them. 
Where  It  has  not  made  use of  the option provided  for  In  the  first 
subparagraph,  the  Union  shall  coordinate  the  position  of  the 
Member  States  in  relations  with  non-member  countries  and  in 
International  forums. 
3.  When  concluding  a  multilateral  international  agreement  the 
performance  of  which  entails  administrative  and  operating 
expenditure,  the  Union  shall  act  with  the  same  status and  by  the 
same  procedure  as  the  signatory States. 
Article Y 27 
1.  Where  an  agreement  with  one  or  more  States  or  with  an 
International  organization  needs  to  be  negotiated,  the Commission 
sha II  make  recommendatIons  to  the  Counc II,  whIch,  actIng  by  a 
Qualified  majority,  shall  authorize  the  Commission  to  open  the 
necessary  negotiations. 
The  Commission  shall  conduct  these  negotiations  within  the 
framework  of  such  dIrectIves  as  the  Counc II  may  Issue  to  1 t, 
after consulting a  special  committee  appointed  by  the Council. 
Article  Y 25  regulates  the  conclusion  of  agreements  In  the  field 
of  common  foreign  and  security  policy;  all  other  specific 
provisions governing  that  area  are  to be  found  in  Chapter  1. 
2  This  means  external  economic  relations  for  areas  covered  by 
Article Y 17(1),  development  cooperation policy  for  those  covered 
by  Article Y 22(1)  and  EMU  provisions  where  the  Union  has  sole 
power. - 21  -
2.  The  Coun·ctl,  acting  by  a  qualified  majority  on  a  proposal  from 
the  Commission  after  receiving  the  assent  of  the  European 
Parliament,  which  shall  act  by  an  absolute  majority  of  Its 
members,  shall  conclude,  on  behalf  of  the  Union,  agreements  the 
content  of which: 
- Involves  amendment  of  a  Union  law; 
- Involves  amendment  of  the  financial  perspective; 
establ lshes  the  basis  for  the community's  multilateral  external 
relations  In  matters  of  trade  or  economic  cooperation  or  the 
basis  for  development  cooperation; 
-establishes  an  association  between  the  Union  and  one  or  more 
non-member  countr les  or  a  reg lona I  I  nternat lona I  organIzatIon 
lnvo.tvlng  durable  links,  reciprocal  rights  and  obligations, 
common  action and  special  procedures;1 
-organizes,  within  a  multilateral  framework,  the  protection  of 
human  rights  and  the  fundamental  rights of  workers,  or  global 
protection  of  the  atmosphere,  water  or  natural  resources,2  or 
defines,  within  a  multi lateral  framework,  the  fundamental 
principles of  International  law; 
-makes  provision  for  accession  by  the  Union  to  a  universal  or 
regional  International  organization  other  than  an  organization 
set up  to administer  a  multilateral  convention; 
-makes  provision  for  participation  by  non-member  countries  or 
International  organizations  In  bodies  set  up  by  Community 
law.3 
However,  the  Council  shall  act  unanimously  where  the  agreement 
covers matters  for  which  unanimity  Is  required at  Internal  leve'l. 
3.  Other  agreements  shall  be  concluded  by  the  Council  acting  by  a 
qualified  majority  on  a  proposal  from  the  Commission  after 
consulting  the  European  Parliament. 
4.  The  Commission  shal I  approve  modifications  to  any  agreement 
which  provides  for  them  to  be  adopted  by  a  simplified  procedure 
or  by  a  body  set  up  by  the  agreement. 
In  accordance  with  the  procedure  specified  In  the  first 
subparagraph  the  Council  may  authorize  the  Commission  to 
conclude,  on  behalf  of  the  Union,  certain  other  agreements  or 
categories of  agreement. 
5.  The  provisions  set  out  In  paragraphs  1  and  3  shal I  apply  subject 
to  the  powers  conferred on  the Commission  by  Article Y 30. 
1  Criteria set  out  In  Article  238  (which  may  possibly be  modified). 
2  ThIs  may  be  expanded  If  the  areas  of  CommunIty  competence  are 
Increased  (health,  culture,  etc.) on  condition obviously  that  the 
agreements  In  question  are  "very  Important";  those  not  falling 
within  this  category  will,  irrespective  of  subject  matter,  be 
covered  by  the  procedure  in  paragraph  3. 
3  Agencies. - 22  -
6.  The  Commission  shall  administer  the  agreements  concluded  by  the 
Union. 
Section 3:  Agreements  In  the field of foreign policy and  other areas 
Article Y 28 
1 .  Where  agreements  are  to be  negotiated which  would  lay  durable and 
structured  foundations  for  political  relationships of  cooperation 
or  association between  the  Union  and  one  or  more  States and  which 
would  also  have  an  economic,  financial  and  cultural  dimension, 
the  procedure  specified  In  Article Y 25(1)  shall  apply;1 
however,  the  Commission  shall  conduct  the  negotiations  In 
conjunction  with  the  Councl I  Presidency,  after  consulting  a 
special  committee  appointed  by  the Council. 
2.  These  agreements  shal I  be  concluded  In  accordance  with  the 
procedure  specified  in  Article Y 27(2).2  However,  the 
Presidency  shall  also  have  the  right  to  take  the  Initiative  In 
requesting  the Council  to conclude  an  agreement. 
3.  The  Commission  shall  administer  these  agreements  In  the  areas 
referred  to  In  Article Y 26(1). 
Section~=  Common  provisions 
Article Y 293 
1.  The  European  Parliament,  the  Council,  the  Commission  or  a  Uember 
State may  seek  the opinion of  the  Court  of  Justice  as  to whether 
an  agreement  envisaged  Is  compatible  with  the  provisions of  this 
Treaty.  Where  the  opinion  of  the  court  of  Justice  Is  adverse, 
the  agreement  may  enter  Into  force  only  In  accordance  with 
Article  236. 
2.  Agreements  concluded  under  these  conditions  shall  be  binding  on 
the  Institutions of  the  Union  and  on  the Uember  States. 
Article Y 30 
The  Commission  shall  maintain all  appropriate  forms  of  cooperation with 
International  organizations. 
It  shal I,  Inter  alIa,  contribute  to  the  development  of  regional 
Integration organizations. 
1  Duopoly. 
2  Prior  assent of  Parliament. 
3  Text  based  on  the  second  subparagraph  of  Article  228(1)  and  on 
Article  228(2). ! 
I 
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Article Y 31 
Articles 110  to 116,  130n,  130r(5),  ~23,  224,1  228  to  231  and  238  are 
repealed. 
Article Y 32 
Title  111  of  the Single Act  Is  repealed. 
1  The  question  of  "serious  Internal  disturbances"  referred  to  In 
Article 224  Is  out  of  place  In  the  Title  on  common  foreign 
policy. - 24  -
ExPlanatory memorandum 
Common  external  policy 
One  of  the  foremost  prereQuisites  for  the  European  Union  Identified  by 
the  Commission  In  Its opinion of  21  October  1990  was  the  emergence  of  a 
common  foreign  policy  that  would  serve,  through  the  osmosis  between  It 
and  economIc,  soc I  a I ,  and  f I  nanc I  a I  and  monetary  poI Icy,  to  ensure 
unity  and  consistency  In  the Community's  International  action. 
It  concluded  that  such  a  policy would  have  to  rest  on  a  firm  consensus 
among  the  Member  States  as  to  the  extent  of  their  common  ambitions  In 
broadening  the  International  responsibilities of  the  Union,  and  should 
embrace  their  vital  common  Interests and  Include security and  defence. 
The  European  Parliament,  In  Its  Resolution  of  22  November  1990  on 
Intergovernmental  conferences  In  the  framework  of  Its  strategy  for 
European  Union,  took  a  stand  In  favour  of  a  common  foreign  and  security 
policy. 
On  14  and  15  December  1990  the  European  Council  spoke  of  "the  vocation 
of  the  Union  to  deal  with  aspects  of  foreign  and  security  policy,  In 
accordance  with  a  sustained  evolutlve  process  and  In  a  unitary  manner 
••• ".  1  t  Instructed  the  I  ntergovernmenta I  Conference  to  "address  the 
Union's  object lves,  the  scope  of  -Hs  pol lcles  and  the  means  of  ... 
ensuring  their  ...  Implementation wlthlnjili  Institutional  framework." 
The  Commission,  the  European  Council  and  the  European  Parliament  agreed 
on  the  need  for,  Inter alia,  a  single  decision-making  centre  (namely 
the  Council),  the  harmonization  of  preparatory  work,  a  non-exclusive 
right  of  Initiative  for  the  Commission,  procedures  for  Informing  and, 
as a  rule,  consulting Parliament- and  obtaining  Its prior  approval  (In 
other  words,  assent)  for  the  cone Ius Jon  of  major  agreements  - and 
procedures  to  ensure  that  the  Union  speaks  with  one  voice  In 
International  organizations and  vls-a-vls non-member  countries. 
Revision  of  the  Treaty  with  a  view  to  the  creation  of  the  European 
Union  thus  Involves  not  only  amendments  to  Art Jcles  2  and  3  on  the 
tasks  and  scope  of  the  Treaty,  the  establ lshment  of  economic  and 
monetary  union,  the  extension  of  powers  In  specific  areas  and  the 
strengthening  of  democratic  legitimacy  and  the  Institutions' 
effectiveness,  but  also  the  Incorporation  of  a  new  title on  a  common 
external  policy. 
A.  THE  COMMON  EXTERNAL  POLICY  - GENERAL 
The  rules  governing  the  common  external  policy  comprise 
substantive provisions  In  three  broad  areas: I 
'I 
' 
.. 
B. 
1. 
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common  foreign  and  security pol Icy  (section B); 
external  economic  policy  (section C); 
-development  cooperation  (section D). 
They  also  Include  procedural  provisions  for  the conclusion  by  the 
Union  of  International  agreements  (section  E)  both  In  these areas 
and  In  any  field  where  It  already  has  powers  Internally 
(transport,  envIronment  and  research,  for  Instance),  or  might 
acquire  them  following  revision  of  the  Treaty,  and  within  the 
limits of  those  powers.  The  new  arrangements  formally  state that 
for  every  power  conferred  on  the  Union  Internally  there  Is  a 
corollary  external  power  and  that  for  any  given  area  this  power 
becomes  exclusive  once  the  Union  exercises  It  Internally.  This 
constitutes  the  expression  In  the  Treaty  of  the  principle 
established  by  the  Court  In  the  AETR  case,  which  Is  now  an 
established part of  the Community  legal  order. 
The  overall  balance  of  the  external  policy  provisions  thus  rests 
on  an  approach  Involving  two  lndlssoclable elements. 
In  the  areas  of  new  powers  (I.e.  common  foreign  and  security 
policy)  specific  decision-making  procedures  will  apply,  giving 
recognition  to  the  European  council's fundamental  role  In  setting 
the  limits  of  the  Union's  powers  and  to  the  role  of  the  Council 
(General  Affairs)  as  the  decision-maker  on  Implementation. 
Elsewhere,  on  the  other  hand,  especially  In  the  area  of  economic 
Integration,  the  powers  of  the  Union  will  be  confirmed,  resting 
on  clear  legal  bases  spelled out  In  the  Treaty.  The  general  use 
of  qualified  majority  voting  for  decisions  wll'l  also  serve  to 
secure efficiency and  effectiveness. 
COMMON  FOREIGN  AND  SECURITY  POLICY 
Basic PrinciPles 
The  Incorporation  of  rules  on  a  common  foreign  and  security 
pol Icy  serves a  fundamental  objective,  namely  to ensure unity  and 
consistency  In  the  Union's  International  action  by  giving  It  new 
powers  In  areas  of  foreign  relations  not  covered  by  the  present 
Treaty. 
This  common  policy  will  centre  on  the  Idea  of  an  evolutlve 
process:  It  wou I  d  be  for  the  European  Counc I I  to  I  ay  down  and 
extend  the  Union's  powers  as  the  need  arises.  This  approach 
amounts  to  application  of  the  principle of  subsidiarity,  leaving 
the  Member  States with  full  power  to  act  In  areas where  there  Is 
felt  to  be  no  need  for  the  Union  to  take  responsibility,  subject 
to  Intergovernmental  cooperation on  matters of general  Interest. - 26  -
It  Is  clear,  then,  that  a  convnon  policy  does  not  mean  a  single 
policy.  Where  t.tember  States  enjoy  special  relationships  with 
certain parts of  the world  or  hold  positions  rooted  In  their  past 
history,  the  aim  would  be  to  coordinate  national  action  Inside  a 
common  framework  rather  than  to replace  It  by  a  unitary approach. 
Here,  too,  subsidiarity would  have  to play  a  part.  The  essential 
point  Is  that  the t.tember  States fulfil  their obligation to act. 
The  policy  would  be  Implemented  using  the  existing  Institutional 
framework  so  as  to  avoid  the  emergence  of  dual  structures  In  the 
Union  that  Is  to  take  the  place  of  the  present  Community,  while 
making  allowance  for  adjustments  In  the  role  of  the  Institutions 
where  warranted  by  the  subJect  areas  In  quest ton  and  the  stage 
now  reached  In  the  process of  European  Integration. 
Unlike  European  Political  COOperation,  which  Is  no  more  than  a 
form  of  Intergovernmental  cooperation,  the  new  common  foreign  and 
security  policy  would  Involve  the  adoption  and  Implementation  of 
decisions  that  are  binding  on  the  t.tember  States,  taken 
unanimously  or  by  augmented  qualified  majority,  as  the  case  may 
be,  and  with  some  scope  for  opting out. 
2.  &l!.U. 
Chapter  1  (Common  foreign  and  security  policy)  encompasses 
general  provisions  covering  both  foreign  and  security  policy 
(Section  1)  as  well  as  specific  provisions  relating  to security, 
Including  defence  (Section 2). 
(a)  The  Implementation  of  foreign  pol Icy,  the  objectives  of 
which  are  defined  In  Article Y 1,  rests  on  a  distinction 
between: 
matters  Identified  as  being  of  "vital  common  Interest"  by 
the  European  Council,  where  the  Council  would  decide  what 
common  action  should  be  pursued  and  how  It  should  be 
Implemented,  acting  by  a  qualified majority augmented  by  the 
requirement  that  at  least  eight  t.tember  States  must  vote  In 
favour;  the  European  Councl I  would  lay  down  conditions 
under  which  a  t.tember  State  may,  at  Its  request,  be  granted 
dispensation  from  the  obligations  flowing  from  common 
action; 
other  matters,  where  Joint  action  Is  a  matter  for 
Intergovernmental  cooperation  as  at  present,  but  with 
stricter  provisions  than  Article 30  of  the  Single  Act  so 
that  abstention  by  a  t.tember  State  would  not  prevent  Joint 
action  and  consistency  would  be  guaranteed  between  national 
action and  action  by  the  Union. 
A  provision  Is  also  Included  whereby,  In  particularly 
serious  or  exceptional  circumstances,  any  t.tember  State  must 
refer  a  matter  to  the  Council  to  seek  a  swift  decision  on 
possible common  action. - 27  -
(b)  In  matters  of  vital  common  Interest,  In  other  words  those 
falling within  the  scope  of  the  common  foreign  and  security 
policy,  the  right  of  Initiative  for  Council  decisions  would 
be  shared  between  the  Member  States  and  the  Commission, 
whl le  responslbll tty  for  preparatory  work  and  follow-up 
would  rest  on  structured  cooperation,  via  Coreper,  between 
the  Council's  General  Secretariat  and  the  Commission. 
Democratic  control  would  be  ensured  by  the close  Involvement 
of  the  European  Parliament  In  formulating  and  Implementing 
the  common  pol Icy.  Acts  adopted  would  not  be  subject  to the 
jurisdiction of  the  Court  of  Justice. 
In  dealings  with  the  outside  world,  especially  In 
International  organizations,  the  Union  would  be  represented 
joInt I  y  by  the  Counc II  PresIdency  and  the  Comm I  salon,  the 
essential  aim  being  that  the  Union  should  speak  with  a 
single voice. 
(c)  Common  security  policy,  the  objectives  of  which  are  laid 
down  In  Art I  c I  e  Y 11 ,  I  nvo I  ves  a  number  of  specIfIc 
provisions  (Section  2). 
The  scope  of  the  policy  would  be  defined  In  the  Treaty 
Itself and  would  comprise: 
a  guarantee  of  automatic  assistance  through  the 
Incorporation  of  Article V  of  the  Brussels  Treaty 
establishing  the  Western  European  Union,  which  would  give 
substantive  expression  to  the  will  of  the  Member  States  to 
link  their  destinies  In  the  field  of  security  and  defence; 
In  the  event  of  an  armed  attack on  one  of  the  Member  States 
of  the  Union,  the others would  provide  all  the  military  and 
other  aid  and  assistance  In  their  power; 
a  Jist  of  matters of  vital  common  Interest  In  the  field  of 
security  and  defence,  as  defined  by  the  Rome  European 
Council  In  December  1990,  which  the  European  Council  could 
subseQuently  expand: 
-arms control  and  disarmament; 
-security matters covered  by  the  CSCE  and  the  UN; 
-cooperation  on  the  production,  export  and 
non-proliferation of  arms; 
- the Commission  also proposes  the establ lshment  of  an  arms 
research  and  production  pol Icy,  since  the present  Treaty 
makes  no  provision  for  this although  aspects  falling under 
the  competition  rules,  for  example,  or  the  common 
commercial  pol Icy  are already covered; 
a  mechanIsm  for  regu I  ar  meetIngs  of  ForeIgn  and  Defence 
Ministers  with  a  view  to  developing  cooperation  and  making 
It  poss I  b I  e  to  convene  an  ImmedIate  meetIng  If  necessary, 
I.e.  In  the presence of  a  threat or  danger  to the  Union. 
In  contrast  to  decision-making  on  matters  fa I 1 lng  under  the 
common  foreign  pol Icy,  responslbl I tty  for  defining  the principles 
and  deciding  what  action  should  be  pursued  under  the  common 
security  policy  would  lie  with  the  Council  acting  unanimously. 
However,  the  Councl I  might  be  able  to  use  other  forms  of 
decision-making  for  Implementing  certain measures. 
A Member  State  may,  If  It  so  reQuests,  be  granted  dispensation 
from  some  of  the obligations  flowing  from  such  decisions  where - 28  -
there  are  compelling  reasons- I.e.  because  of  Its  own 
constitutional  provisions or  because  of  International  commitments 
entered  Into  previously;  such  dispensations  would  be  reexamined 
periodically  by  the Council. 
Some  of  these  decisions,  In  particular  those  relating  to  defence 
cooperation,  could  be  Implemented,  In  compliance  with  Nato 
commitments,  by  means  of  specific  arrangements  with  the  WEU, 
which  might  act  on  behalf of  the  Union  with  a  view  to  Its gradual 
Integration  Into the  Union. 
The  Introduction  of  a  common  security 
Articles 223  and  224  to  be  repealed,  since 
application  now  comes  under  the  new  policy. 
policy 
their 
requl res 
field  of 
The  general  provisions  discussed  In  point  (b)  above  would  apply 
to  both  security  and  foreign  policy,  as  would  the  possibility of 
dispensation  for  a  Member  State from  certain obligations. 
C.  EXTERNAL  ECQNQMIC  POLICY 
1.  Chapter  I I  on  external  economic  policy,  which  will  replace 
Articles 110  to 116  of  the  EEC  Treaty,  reiterates  the Community's 
current objectives and  powers  under  the  common  commercial  policy, 
Incorporates  the external  aspects of  economic  and  monetary  union, 
and  maintains  the  applicability  of  the  provisions  specific  to 
this area. 
Setting as objectives  the  development  of  the  economy  and  trade at 
world  and  European  level  means  conferring  a  central  role  on  the 
Union  not  only  In  promoting  the  prosperity  of  Its  Member  States, 
businesses  and  citizens  but  also  In  contributing  towards  shaping 
the  world  economy  and  In  generat lng  momentum  for  the  economic 
Integration of  Europe  as a  whole. 
These  obJectives  define  the  areas  In  which  the  Union  can  act 
expl lcltly  and  comprehensively  enough  to  put  an  end  to  the 
constant  controversy  surrounding  the  scope  of  Article  113  and 
formally  determine  the position  In  accordance  with  the  rulings of 
the  Court  of  Justice.  It  should  become  possible  for  the  Union, 
among  other  things,  to  work  towards  economic  obJectives  such  as 
rec I  proca I  Investment  protect I  on,  access  .to  product I  on,  and  the 
reduction  of  disparities  and  Imbalances  between  national 
legislation relating to capital. 
The  exclusive competence  of  the  Union  In  such  areas  Is  confirmed, 
making  the  Commission,  and  the  Commission  alone,  responsible  for 
representing  the  Union  on  the external  scene,  notably  In  dealings 
with  International  organizations. 
The  Union  should  also be  given  power,  though  not  necessarily sole 
power,  to  take  the  action  needed  to  attain  the  objectives  of 
external  economic  policy,  In  particular  through  bilateral  and 
mu It II atera I econom lc cooper at ion wl th non-develop lng countr les: - 29  -
structural  Intervention  (for  example,  In  the  G-24  context), 
participation  In  regional  development  banks  (such  as  the  EBRD), 
and  debt  relief. 
2.  The  machinery  for  Implementing  this  policy  will  be  covered,  In 
the  case  of  measures  other  than  International  agreements,1  by 
the  general  legislative  pattern  (law/regulation)  to  be 
Incorporated  In  the  new  Treaty,  with  the  law  as  the  Instrument 
providing  the  general  framework  enabling  the  Commission  to  adopt 
the  regulatIons  and  decisions  needed  for  the  day-to-day 
management  of  the  common  P.OIIcy,  the Commission  must  also be  In  a 
position  to adopt  urgent  measures  If  necessary. 
The  specific  possibility  of  authorizing  Member  States  to  act  In 
this  area,  by  Inter  alIa  concluding  International  agreements, 
should  help  reconcile  exclusive  Union  competence  - capable  of 
encompassing  national  action  If  necessary- with  the  desire  to 
leave  a  certain role  for  the Member  States. 
D.  DEVELOPMENT  CQQPERATION  POLicy 
1.  Chapter  Ill  will  at  long  I  ast  enshrIne  development  cooper at ion 
po II cy  In  the  Treaty;  up  unt II  now,  except  In  the  case  of 
certain  forms  of  association,  all  action  under  this  policy  has 
had  to  be  based  on  Art I  c I  e  235  gIven  the  absence  of  any  other 
provision  In  the Treaty. 
It  will  consequently  be  possible  to state clearly  the  objectives 
of  development  cooperation,  and  In  particular  the  Importance  and 
Indeed  the  priority  attached  to  the  concept  of  poverty  and  the 
attention  paid  to  the  Idea  of  balanced  and  durable  development, 
taking  account  of  environmental  constraints.  These  are  part  of 
the  general  objectives  of  the  common  external  pol Icy,  which 
explicitly  refer  to  the  promotion  of  democracy,  the  rule  of  law 
and  respect  for  human  rights. 
Moreover,  development  cooperation  policy  can  be  made  more 
consistent  and  effective,  notably  by  stressing  the  fact  that  the 
powers  of  the  Union  complement  rather  than  compete  with  those 
retained  by  the Member  States  In  this area.  For  this  reason  both 
action  specific  to  the  Union  and  Joint  action  by  the  Union  and 
Its  Member  States  will  be  an  Integral  part  of  common  policy 
provided  that  the  principle  of  such  Joint  action  has  been 
approved  by  special  procedure,  with  the  Council  acting 
unanimously  after  receiving  the  assent' of  Pari lament. 
2.  The  machinery  for  Implementing  the  common  pol Icy  wl  I I  Include  al 1 
the  Instruments  normally  used  In  this  area  (financial  and 
technical  cooperation,  humanitarian  aid,  commercial  provisions, 
and  so on)  as wei I  as action designed  to encourage  Investment  and 
debt  rei lef measures  for  the  developing  countries. 
1  The  procedure  governing  the  conclusion  of 
agreements  Is  set out  In  Chapter  IV  of Title Y. 
International - 30  -
In  areas covered  by  the  common  policy  the action to be  undertaken 
by  the  Union  and  the  Joint  action  to  be  Implemented  by  the  Union 
and  the  Uember  States  will  be  defined  In  general  guidelines  and 
multlannual  programmes  adopted  In  the  form  of  laws  enacted  under 
the  co-decision  procedure  by  Parliament  and  the  Council,  acting 
on  a  proposal  from  the  Commission. 
The  Union,  which  will  have  the  sole  power  to  conclude 
International  agreements  In  areas  where  It  acts  either  alone  or 
Jointly  with  the  Uember  States,  would  also  be  so  represented  as 
to speak  with  a  single voice  In  all  International  forums. 
3.  In  areas  not  covered  by  Union  action  or  by  Joint  action  by  the 
Union  and  the  Uember  States,  provision  will  be  made  for  close 
coordlnat ion,  under  the  aegis  of  the  Commission,  In  order  to 
encourage  potential  complementarity,  to  avoid  the  risk  of 
Inconsistency  and  to demonstrate  the  specifically European  nature 
of  the action  In  question at  International  level. 
E  .  GENERAL  PROV IS IONS 
1.  The  general  provisions  In  Chapter  IV  of  the  Treaty  (common 
foreign  pol Icy)  lay  down  rules  applicable  to  International 
agreements  concluded  by  the  Union  with  non-member  countries  or 
International  organizations. 
2.  As  regards  the  common  foreign  and  security  policy,  In  accordance 
with  the  general  scheme  of  things  set  out  under  A  above,  the 
Uember  State  holding  the  Council  Presidency  and  the  Commission 
will  have  a  Joint  right  of  Initiative- the  duopoly- at  the 
various  stages- requesting  authorization  to  open  negotiations, 
conducting negotiations and  proposing  conclusion of  the agreement 
at  the end  of  the negotiations. 
Agreements  would  be  concluded  by  the Council,  acting  by  augmented 
qualified majority,  or  unanimously  In  security matters. 
3.  Outside  the  areas  covered  by  the  common  foreign  and  secu'rlty 
policy,  In  other  words  In  external  economic  relations, 
development  cooper at I  on  and  a II  other  areas  where  the  Treaty 
confers  powers  on  the  Union,  the  principle  of  the  single 
procedure  would  be  confirmed  and  the  broad  out I lnes  of  the 
current  Treaty would  be  preserved.  Thus  there would  no  longer  be 
any  need  for  specific  provisions  governing  the  conclusion  of 
lnternat lonal  agreements  In  those  parts  of  the  Treaty  dealing 
with specific policies. 
The  Commission  would  have  a  monopoly  of  the  right  of  Initiative 
regarding  the  opening  and  conduct  of  negotiations  and  the 
conclusion  of  the  agreement  (after  consulting  a  committee 
composed  of  representatives of  the Uember  States);  as a  rule  the 
Council  would  conclude  the  agreement  by  qualified  maJority  after 
consulting  the  European  Parliament. - 31  -
However,  the  conclusion of  Important  agreements,  defined  as  such 
exhaustively  by  the  Treaty  Itself,  would  require  the  assent  of 
Parliament,  currently  required  only  for  association  agreements 
(Article 238  EEC).1 
Lastly,  In  order  to  put  an  end  to  a  s I tuat ton  wh lch  provokes 
controversy  and  hampers  decision-making,  It  would  be  provided 
that  the  Commission  could  conclude  certain  agreements  specified 
In  the  Treaty  (adjustments  to existing agreements)  or  covered  by 
a  COuncil  decision  empowering  It  to  do  so;2  It  would  also  be 
provided  that  the Commission  would  administer  agreements. 
4.  A  clear  Indication  Is  also  given  that  where  accession  to  a 
multilateral  convention  has  a  financial  Impact,  the  Union  will 
sign  the  convention  on  an  equal  footing  with  the  signatory 
States. 
F.  OYERALL  QQNSISTENCY 
1.  The  fundamental  question  of  ensuring  consistency  between  the 
Union's  common  foreign  and  security pol Icy  and  Its other  external 
policies  Is  dealt  with  In  a  general  fashion  by  a  clause  Imposing 
an  obligation  to  ensure  such  consistency  and  providing  for  a 
decision  to be  taken,  on  the  Initiative of  the Commission  or  of  a 
Uember  State,  by  the  council  acting  by  the  same  procedure  as 
appl les generally  to foreign  pol Icy  questions. 
The  same  procedure  w  I I I  be  used 
Inconsistency  between  common  foreign 
national  foreign  pol lcles,  In  addition 
coordination of  national  pol lcles. 
to  avert  the  risk  of 
and  securIty  po II cy  and 
to  the  rules governing  the 
There  are  also specific  provisions  relating  to  external  economic 
relations and  development  pol Icy  to ensure  that  the Uember  States 
take  a  coordinated  line  on  the  International  scene  In  matters 
which  are not  directly within  the  Union  powers. 
2.  Provision  Is  made  for  the  case of  International  agreements  with  a 
content  covered  partly  by  foreign  policy  and  partly  by  other 
external  policies. 
The  procedure  Is  a  combination  of  those  applicable  to  the  two 
categories.  Among  other  things,  there  Is  a  diluted  form  of  the 
duopoly  of  Commission  and  Council  Presidency  In  the  conduct  of 
negotiations. 
These  agreements,  which  provide  a  general  framework  for  relations 
with  non-member  countries  In  all  their  aspects,  are  of  such  a 
nature  that  the  assent  of  Parliament  should  be  required  In  the 
same  way  as  for  Important  agreements  outside  the  foreign  policy 
context. 
1  Uost  agreements  currently  concluded  under  Article 113,  for 
example,  would  not  be  within  this  category,  but  association 
agreements  under  Article  238  and  general  agreements  resulting 
from  GATT  rounds  would  Inevitably  be  within  it. 
2  The  Commission's  powers  under  Article  229  EEC  are unchanged. - 32  -
The  Commission  would  administer  agreements  In  all  areas  other  than 
foreign  policy. 
G.  CONCLUS I  ON 
The  changes  that  would  flow  from  the  guidelines  set  out  above 
would  make  It  possible  to  remedy  the current difficult situation: 
-first,  the  original  Treaty  was  sketchy  In  Its  treatment  of  the 
external  aspect  of  Community  activities  (being  confined  to 
commercial  policy  and  association  agreements);  the  gaps  have 
had  to be  filled  in  by  the Court  of  Justice and  controversy  and 
disagreement  have  always  been  the order of  the  day; 
-secondly,  the  Single  Act  went  only  part  of  the  way  towards 
solving  this  by  adding  specific  references  to  external 
relations  In  a  few  areas  (environment,  research)  while  mixing 
up  the  two  political  contexts  of  Intergovernmental  political 
cooperation and  decisions  by  the Community  Institutions. - 33  -
COMMENTARY 
TITLE  Y - COMUON  EXTERNAL  POLICY 
Article YO 
Reflecting  the  Importance  which  the  Union  attaches  to  playing  an  active 
part  In  Its  own  right  on  the  International  scene,  this  Article  begins  by 
stat lng  that  the  Union  shall  formulate  and  Implement  a  common  external 
policy.  The  wording  bears  witness  to  the  recognlt'l-on  that  In  every  task 
assigned  to  the  Union  by  the Treaty,  the  Internal  aspect  of  Union  action  is 
necessarily  mirrored  by  a  corresponding  external  aspect.  While 
encompassing  the entire  range  of  pol lcles which  the Union  has  to conduct  in 
Its  relations  with  non-member  countries  and  their  peoples  and  with 
International  organizations,  the  common  external  pol Icy  nevertheless  has  to 
make  allowance  for  the  particular  nature of  the  various  fields  in  which  it 
wi  II  have  to  act.  Separate  arrangements  therefore  have  to  be  laid  down 
for: 
foreign  and  security pol Icy,  the  conduct  of  which  constitutes one  of  the 
principal  new  tasks assigned  to  the  Union  by  the Treaty; 
external  economic  pol Icy,  development  cooperation  pol Icy,  and  the 
Union's  other  areas  of  external  responsibility,  Including  those  under 
EMU:  this  thus  covers  every  external  aspect  of  Union  action.  These 
external  policies,  though  viewed  in  more  global  and  evolutlve  terms, 
correspond  more  close I  y  to  the  trad It lona I  aspects  of  act ion  pursued 
hitherto  by  the  Community;  conseQuently  It  seems  more  appropriate  to 
Implement  common  arrangements  more  in  the  traditional  mould.  As  regards 
these  pol lcles,  then,  the  new  Treaty  - besides encompassing  the external 
aspects of  the  Union's  tasks,  broadening  their  perspective and  modifying 
procedures  to  enhance  their  effectiveness- serves  primarily  to  confirm 
and  rationalize current  practice and  the  principles hitherto spelled out 
by  the Court  of  Justice. 
As  the Article  Indicates,  the  common  foreign  and  security pol Icy  on  the  one 
hand,  and  external  economic  policy  and  development  cooperat Jon  pol icy  on 
the other  are each  governed  by  a  separate chapter. - 34-
ChaPter  -Common  foreign and  securitY QOIICY 
Article  Y1 
The  seeds of  a  common  foreign  and  security policy were  already  contained  in 
Title  II I  of  the  Single  European  Act  relating  to  European  Cooperation  in 
the  sphere of  foreign  policy.  But  there  the  policy was  Intended  to develop 
alongside  Community  activity  proper  - in  the  wings,  so  to  speak.  Here  it 
is  fully  incorporated  as  one  of  the  tasks  of  the  Union  as  such.  The 
inclusion  of  foreign  and  security  policy  in  the  sphere  of  Union  action 
through  this  Article  represents  one  of  the  major  innovations  of  the  new 
Treaty  on  the  path  towards  European  Union.  The  provisions of  this Article 
thus  form  a  bedrock  and  occupy  a  place of  cardinal  Importance. 
Article Y1,  the wording  of  which  is  largely based  on  the fifth  point  of  the 
Preamble  to  the  Single  Act,  states  that  the  Union  shall  conduct  a  common 
foreign  and  security  policy  and  defines  the  aims  and  principles  it  is  to 
pursue.  These  alms  and  principles are  those  to which  the  Uember  States of 
the  Union- and  every  civilized  nation- have  long  subscribed  In  their 
relations  with  other  countries  and  peoples.  They  are  an  expression  of 
their  fundamental  beliefs  as  to  the  essential  foundations  for  improved 
international  relations:  the  preservation  of  peace  and  international 
stab! llty,  the  development  of  friendly  relations with  all  countries and  the 
furtherance of  democracy,  the  rule of  law  and  respect  for  human  rights. 
Nevertheless,  the  fact  that  the  Union  Intends  to  take  its  place  on  the 
International  stage  by  pursuing  a  common  foreign  and  security  pol icy  does 
not  mean  that  the  Uember  States  themselves  cease  to  have  any  role  in 
International  relations.  Due  heed  must  be  paid  to  the  legacy  of  the  past 
so  that  the  fabric  of  I inks  that  each  Uember  State  has  woven  with  other 
nations  may  be  knit  together  In  a  rich  new  tapestry.  Article  Y1  therefore 
makes  explicit  reference  to the  need  for  the  Union  to  take  account  of  the 
special  relations of  Individual  Uember  States. 
Equa I I  y  a  common  foreign  and  securIty  poI Icy  does  not  necessar I I  y  mean  a 
single  policy.  Its  implementation  would  Involve  both  action  by  the  Union 
and  individual  action  by  the Uember  States. 
A common  foreign  and  security policy  Involves  two  aspects: 
-the first  concerns  the  general  question  of  the  Union's  attitude  towards 
the outside world; 
-the second  more  specifically  concerns  defence  and  security  and  involves 
the  implementation of  specific provisions. 
This  is  laid  down  In  the  second  paragraph of Article Y1. - 35  -
Section 1;  G&neral  oroylslons 
Article Y2 
Reflecting  the  gradual  process  through  which  the  common 
securIty  poI Icy  Is  Intended  to  deve I  op  and  be  conducted, 
defines  the  components  which  go  to make  up  that  pol Icy: 
foreign  and 
t h I  s  Art i  c I  e 
-common  action  on  matters  that  have  been  declared  to  be  of  vital  common 
Interest  In  accordance  with  the procedure  laid  down  In  Article Y3; 
-foreign policy  action which  remains  In  the  national  domain  In  principle, 
but  where  the Member  States are bound  to act  In  close cooperation. 
Article Y3 
This  Article  deals  with  common  action  by  the  Union.  It  Is  one  of  the  key 
provisions  of  this  Chapter.  It  lays  down  the  procedure  by  which  foreign 
pol Icy  matters are  defined  as  fall lng  within  the  common  domain. 
A special  decision-making  procedure  Is  Instituted  for  this purpose,  without 
prejudice  to  the  exercise  of  the  Union's  external  powers  under  the  other 
Treaty  provisions  (Articles Y11  et  seq.  as  regards  common  security  policy; 
Article Y16  et sea.  as  regards  external  economic  policy  and  Article  Y20 
et  seq.  as  regards  development  cooperation  policy;  Article  108(2)  and  (3) 
as  regards  monetary  policy;  Article Y26  as  regards  agreements  falling 
under  the other  fields of  Union  responsibility  referred  to  In  Article 3 of 
the Treaty). 
This  mechanism  operates  In  two  stages,  as  proposed  by  the  Commission  In  its 
opinion. 
(a)  Paragraph  1  deals  with  the  method  for  deciding  what  matters  are  to  be 
the  subject of  common  action by  the  Union.  These  wl  I I  be  matters  that  have 
been  declared  to be  of  vital  common  Interest. 
To  promote  the  gradual  emergence  of  fields  of  common  action,  the  Treaty 
does  not  specify what  matters  are of  vital  common  interest.  It  assigns  the 
task of  deciding what  these should  be  to  the  European  Councl 1 after  hearing 
the  views  of  the  European  Pari lament.  This  confirms  the  role  of  the 
European  Council  In  providing  Impetus  and  general  political  guldel lnes,  In 
I lne  with  the Solemn  Declaration of  Stuttgart of  19  June  1983.  When  giving 
political  approval  for  the  Treaty,  the  European  Council  would  be  expe_cted 
to  decide  on  an  Initial  list  of  such  matters,  so  as  to  give  effect  to  the 
provisions of  this Chapter.  The  right  of  Initiative  for  such  decisions  is 
shared  between: 
- the  Presidency; - 36  -
-the  Commission:  here,  unlIke  In  other  areas  of  Union  action,  the 
Commission  does  not  enjoy  sole  right of  Initiative; 
-a simple majority of  the Member  States. 
In  deciding  what  matters  are  of  vital  common  Interest,  the  Union  must  take 
account  of  the  special  relations of  the  Member  States  and  of  the  specific 
aspects  of  their  external  action.  It  could  happen  that  some  of  the 
obi lgatlons  ental led  by  common  action  might  pose  a  difficulty  for  a 
particular  Member  State.  This  has  to  be  avoided.  The  second  subparagraph 
of  paragraph  1  therefore  provides  that  the  European  Councl I  Is  to  lay  down 
the  conditions  under  which  one  or  more  Member  States  may  be  granted 
dispensation  from  some  of  the  obligations  Involved  In  common  action  at 
their  reQuest.  The  European  Council  would,  of  course,  have  to  make  sure 
that  any  such  dispensation  Is  compatible  with  the  principle  of  the  common 
action  In  Question  and  that  the  Member  State(s)  concerned  come  back  Into 
I lne  as  soon  as  possible. 
Any  such  dispensation would  also  Involve  certain constraints for  the  Member 
States  to which  It  Is  granted.  They  may  not  do  anything  that  Is  1 lkely  to 
affect  the  Implementation  of  Union  decisions. 
(b)  Once  the  European  Council  has  decided  that  a  matter  Is  of  vital  common 
Interest,  responslbl I lty  for  defining  the  necessary  principles  for  the 
common  policy  and  the  type  of  action  to be  pursued  In  Implementation of  the 
pol Icy  passes  to  the Council.  Such  action may  be  taken  by  the  Union  Itself 
or  by  the  Member  States.  Paragraph  2  confers  the  necessary  powers  on  the 
Council;  here  too,  special  procedures apply: 
-as  under  paragraph  1,  the  Initiative  for  decisions  may  come  from  the 
Member  State  holding  the  Presidency  or  the  Commission  or  a  simple 
majority of  the Member  States; 
-on the  procedural  side,  It  Is  proposed  that  the  Council  should  act  by  a 
Qual lfled  majority,  but  that  this  should  be  the  augmented  majority 
specified  by  the  second  Indent  of  Article  148(2)  for  Councl I  decisions 
where  there  Is  no  proposal  from  the  Commission.  This  reQuires  fifty-four 
votes  In  favour  from  at  least  eight  Member  States.  For  the  sake  of 
realism,  where  the  Initiative  for  a  decision  comes  from  the  Commission, 
the  last  sentence  of  Article Y3(2)  stipulates  that  Article  149(1)  shall 
not  apply;  this  Is  the  provision  whereby,  If  the  Council  acts  on  a 
proposal  from  the  Commission,  unanimity  Is  reQuired  for  an  act 
constituting  an  amendment  to  that  proposal.  Clearly  there  Is  little 
point  In  retaining  the  rule  where  the  Commission  does  not  have  the  sole 
right  of  Initiative.  The  augmented  Qualified  majority  specified  In  the 
second  Indent  of  Article  148(2)  would  always  be  sufficient  to ensure  that 
the Council  reaches  a  decision. - 37  -
Article Y4 
In  contrast  with  Article Y3,  which  ~eals  with  matters  that  have  been 
declared  to be  of  vital  common  Interest  and  therefore  Involve  common  action 
by  the  Union,  Article Y4  concerns  the  other  areas  of  foreign  pol icy-
Including  security- which  have  not  been  declared  to  be  of  vital  common 
interest  and  so  remain  within  the  sphere  of  the  Individual  Member  States' 
foreIgn  poI Icy. 
Nevertheless  It  Is  Important  for  the  Member  States  to  cooperate  and 
endeavour  to  act  In  concert  even  In  these  matters.  The  Single  Act  made 
provision  for  such  cooperation,  most  notably  In  Article 30(2).  Article Y4, 
while  largely  based  on  that  paragraph,  seeks  to  tighten  and  make  more 
explicit  the  Member  States'  obligation to coordinate  their  action. 
Paragraph  1  broadly  follows  the  wording  of  Article 30(2)(a)  on  the 
obi lgatlon  to  coordinate  action  on  foreign  pol Icy  matters  of  general 
Interest.  However,  It  also  Includes  the  Commission,  alongside  the  Member 
States,  among  those  on  whom  this  obi lgatlon  rests.  As  specified  In 
Article  30(2),  one  of  the  foremost  requirements  for  coordination  is  prior 
mutual  Information  regarding  planned  action.  The  second  subparagraph 
therefore  requires  the  Member  States  to  Inform  their  partners  In  the  Union 
and  the  Commission  of  any  foreign  policy  measures  they  intend  to  take 
beforehand. 
Beyond  this,  paragraphs  2,  3  and  4  aim  to  encourage  the  Member  States  to 
pursue  common  action.  Paragraph  2  requires  them  to ensure  the  formulation 
and  progressive  development  of  common  principles  and  obJectives.  However, 
In  matters  that  remain  within  the  national  sphere  for  the  time  being  at 
least,  the  Treaty  must  allow  for  the  possibility  that  a  Member  State might 
feel  unable  to  abide  by  the  common  position  and  should  not  force  It  to  do 
so.  In  this event,  however,  the Member  State concerned  would  sti I I  have  to 
comply  with  the obi lgations ental led  by  membership  of  the  Union. 
A Member  State that  felt  unable  to go  along  with  the  general  position would 
not  be  able  to  make  use  of  Its  prerogatives  In  the  form  of  a  veto.  Under 
paragraph  3  Member  States  must  refrain  from  hindering  the  emergence  of 
consensus  and  any  action  that  may  flow  from  it. 
Paragraph  4  spells out  the  discipline which  the  Member  States must  observe 
In  adopting  positions  and  pursuing  national  action.  They  must  always  bear 
In  mind  the  need  for  coordination  and  cohesion  by  taking  account  of  the 
positions  of  their  other  partners,  by  endeavouring  to  arrive  at  common 
positions  and  treating  those  agreed  as  a  point  of  reference  for  national 
policies,  and  by  showing  loyalty  to  the  Union  through  compliance  with  the 
obligation  not  to  take  action  which  Impairs  the  effectiveness  and  cohesion 
of  positions  taken  by  the Union  In  international  relations. - 38  -
Lastly,  paragraph  5  makes  provision  for  an  eventuality  that  may  arise with 
the  gradual  Introduction  of  the  common  foreign  and  security  pol icy, 
especially  In  the  Initial  stages.  A very  serious situation may  occur  in  an 
area  that  has  not  yet  been  declared  to be  of  vital  common  Interest  where  a 
particular Member  State feels  bound  by  earlier  commitments  to act  or  react. 
The  prime  requirement  Is  that  before  taking  individual  action,  the  Member 
State  In  question  should  leave  room  for  common  action  by  the  Union. 
Paragraph  5  requires  a  Member  State  to  refer  the  matter  to  the  Council 
before  taking  action  In  such  an  event;  the  Council  would  then  have  to  act 
without  delay  in  accordance  with  Article Y3(2).  This  would  afford  it  the 
opportunity  to decide whether  action  by  the  Union  was  called for. 
Article Y5 
In  line  with  the  desire  to  strengthen  the  democratic  legitimacy  of  the 
Union  which  underlies  the  entire Treaty,  this Article  lays  down  the  manner 
in  which  the  European  Pari lament,  like  Its national  counterparts,  Is  to  be 
closely  Involved  in  the  definition  and  conduct  of  the  common  foreign  and 
security  policy.  Besides  the  right  to  make  Its  views  known  before  the 
European  Counci I  takes  a  decision  identifying  vital  common  Interests,  as 
provided  by  Article Y3(2),  Parliament  should  enjoy  certain  specified 
prerogatives. 
The  Councl I  and  the  Commission  wl  I I  be  required  to  keep  Pari lament 
regularly  Informed  of  the  subjects dealt  with  under  the  common  foreign  and 
security  policy  and  must  make  sure  that  its  views  are  duly  taken  Into 
consideration.  The  first  paragraph  Is  largely  based  on  Article  30(4)  of 
the  Single Act,  which  deals with  European  foreign  policy cooperation. 
Going  beyond  this,  the  second  paragraph  enumerates  more  explicitly  the 
rights  needed  to  ensure  the  close  Involvement  of  the  European  Parliament. 
At  least  once  a  year  Parliament  Is  to  hold  a  debate  on  the  common  foreign 
and  security  pol Icy,  during  which  the  Council  and  the  Commission  will  have 
to  give  explanatory  statements.  Moreover,  In  view  of  the  fact  that 
Parliament's  committees  offer  the  most  appropriate  framework  for 
cooperation  between  Parliament  and  the  executive,  especially  In  foreign 
pol Icy  matters,  this  Article  expl lcltly  recognizes  the  right  of  the 
approprIate  Par I I  ament  comm I tt.ees  to . hear  the  Counc i I  or  the  CommIssion, 
either  at  the  Initiative  of  the  Council  or  the  Commission  or  at 
Parliament's own  request. - 39  -
Article Y6 
The  Single  Act  dealt  with  European  foreign  policy  cooperation  separately 
from  other  Community  activities,  and  the  preparation  and  Implementation  of 
such  cooperation  rested with  separate  administrative  structures  from  those 
of  the  Community  Institutions.  In  particular,  the  Political  Committee  and 
the  Secretariat  provided  for  In  Article  30(10)  of  the  Single  Act  operated 
alongside  the  Permanent  Representatives Committee  and  the  Councl 1 's General 
Secretariat. 
With  foreign  and  security pol Icy  now  coming  within  the  sphere of  the  Union, 
it  is  logical  to  unify  the  structures  Involved  In  preparing  and 
Imp I  ement I  ng  It. 
It  Is  therefore  laid  down  that  the  General  Secretariat  of  the  Council, 
strengthened  if  necessary  and  Incorporating  the Pol itlcal  Secretariat,  wl  II 
be  responsible  for  preparing  the  Council's  decisions  and  monitoring  their 
Implementation.  It  will  work  In  close  cooperation  with  the  Commission, 
I laising  closely  with  the  Presidency,  and  exercising  ful I  diplomatic 
discretion  initiatives  where  the  traditional  preparatory  procedures  might 
be  Inappropriate. 
In  addition,  the  Permanent  Representatives  Committee  Is  given 
responsibility  for  preparing  the  ground  for  the  Council's  deliberations 
under  the  common  foreign  and  security  policy,  as  It  does  In  other  areas  of 
Community  activity  under  Article 4  of  the  Treaty  establishing  a  Single 
Councl I  and  a  Single Commission  of  the  European  Communities. 
Article Y7 
The  existence  of  a  common  policy- for  both  foreign  policy  and  security 
Issues - imp I les  that  the  Union  must  be  represented  as  such  on  the 
International  scene.  Article  Y7  makes  provision  for  such  representation. 
Unlike  In  the  other  areas of  Community  responslbl llty,  where  the  main  role 
is  generally  played  by  the  Commission,  special  rules  apply  here  which 
reflect  the  particularly  sensitive  nature  of  foreign  policy  and  security 
Issues. 
In  relations  with  non-member  countries  and  In  International  organizations 
and  conferences  the  fIrst  subparagraph  of  paragraph  1  provIdes  for  the 
Union  to  be  represented  by  a  "duopoly"  (this  also  applies  for  the 
negot lat ion  and  conclusion  of  agreements  coming  under  the  common  foreign 
and  security  pol icy- Article Y25),  comprising  the  Council  Presidency  and 
the  Commission.  In  order  to  Involve  the  Member  States  as  closely  as 
possible  alongside  the  Institutions,  especially  In  the  eyes  of  the outside 
world,  provision  Is  also made  for  the  "duopoly"  to be  assisted,  where - 40  -
necessary,  by  two  Member  States - the  next  and  prev lous  hoI ders  of  the 
Presidency,  following  the  "troika"  formula  - thus  forming  what  now  becomes 
(with  the  Involvement  of  the  Commission)  a  "Quadrlga". 
The  second  subparagraph  of  paragraph  1  Is  designed  to  deal  with  a 
difficulty  that  might  arise  with  certain  International  organizations  or 
certain organs of  such  organizations where  not  all  of  the Member  States are 
members  or  have  seats  (UN  Security Council,  bodies of  the Atlantic Alliance 
or  WEU).  It  may  prove  Impossible  for  the  Union  to  be  represented  In  these 
organizations  or  bodies  under  the  rules  of  the  first  subparagraph.  To 
cover  this eventuality,  procedural  provision  Is  made  to enable  the Council, 
acting  by  an  augmented  Qualified majority on  a  proposal  from  the  Commission 
or  a  Member  State,  to  entrust  the  task  of  presenting  the  Union's  position 
to one  or  more  Member  States  In  those organizations or  their  organs.  Here, 
too,  the  essential  requirement  Is  for  the  Community  to  speak  with  a  single 
voice. 
Paragraph  2  deals  with  the  question  of  diplomatic  representation  In 
non-member  countries and  at  International  organizations.  The  Incorporation 
of  foreign  and  security  policy,  In  so  far  as  matters  of  vital  common 
Interest  are concerned,  within  the  sphere of  Union  responsibility under  the 
Treaty  does  not  mean  that  the  aim  Is  to  replace  overnight  the  diplomatic 
links  that  the  Member  States  have  built  up  over  many  years.  Far  from  it. 
The  Member  States'  missions  accredited  In  non-member  countries  and  to 
International  organizations  are  not  affected.  However,  they  should  act  In 
close  cooperation  and  might,  where  appropriate,  pool  their  resources 
together  with  the offices established by  the  Commission.  The  Member  States 
and  the  Commission  are  required  to  Intensify  their  cooperation  and  to 
furnish  each other  with all  the  assistance and  Information  needed  to ensure 
that  the  Union  is  represented  as effectively as  possible. 
Article Y8 
Article  30(5)  of  the  Single  Act  was  already  concerned  with  the  need  for 
consistency between  the external  policies of  the Community  and  the  policies 
agreed  In  European  Pol itlcal  Cooperation.  It  conferred  special 
responsibility  on  the  Presidency  and  the  Commission,  each  within  Its  own 
sphere  of  competence,  for  ensuring  that  such  consistency  was  sought  and 
maintained. 
This  requirement  Is  even  more  Imperative once  there  is  a  common  foreign  and 
security  policy.  It  applies  not  only  to  Union  action  under  the  other 
provisions  of  the  Treaty  but  also  to  foreign  pol Icy  action  by  the 
Individual  Member  States,  especially  In  areas  outside  those  covered  by 
matters  that  have  been  declared  to be  of  vital  common  Interest. - 41  -
The  second  paragraph  Is  designed  to  deal  with  the  potential  danger  of 
inconsistency  with  the  common  foreign  and  security  policy  from  two 
Quarters:  from  action  by  the Union  under  other  pol lcles,  and  from  Intended 
action by  a  Uember  State.  It  allows  the Commission  or  any  Uember  State,  If 
It  considers  such  a  danger  exists,  to  reQuest  a  meeting  of  the  Council  to 
be  convened  to  discuss  the  problem  and,  If  necessary,  take  a  decision  In 
accordance with  the  procedure  laid down  In  Article Y3(2). 
Article Y9 
Essentially  taken over  from  Article 30(8)  of  the  Single Act,  this provision 
on  pol ltlcal  dialogue  between  the  Union  and  non-member  countries  and 
reg lona I  groupIngs  emphasIzes  the  spIrIt  of  openness  to  the  wor I  d  whIch 
should guide  the  Union's  action  In  foreign  and  security pol Icy. 
Article Y10 
Article  Y10  places  the  field  covered  by  this  Chapter  outside  the 
jurisdiction  of  the  Court  of  Justice  under  Articles  164  to  188  of  the 
Treaty,  since  action  taken  In  pursuance  of  foreign  or  security  policy  Is 
preeminently  a  matter  of  pol I tical  decisions and  not,  generally speaking,  a 
matter  for  the  judiciary. 
Section 2;  Qommon  securitY DQ!Icx 
Article Y11 
The  Union's  foreign  policy  must  also  embrace  security  In  the  broad  sense, 
Including  defence.  The  objectives  spelled  out  are  dissociable  and  the 
Union  has  to be  given  alI  the  necessary  powers. 
This  Article  sets  out  the  general  purpose  of  the  common  security  policy, 
which.  Is  to  strengthen  security  In  Europe  and  to  maintain  peace  In  the 
world  In  accordance  with  the  Charter  of  the  United  Nations,  which  has  a 
recognized security function. 
It  a I  so  defInes  the  reI at lonsh I  p  between  the  common  po II cy  and  the  WEU, 
reflecting  the  WEU's  pivotal  role  In  European  Integration  In  security 
matters. - 42  -
The  Article  goes  on  to  describe  the  long-term  objective  as  being  to 
establish  a  common  European  defence  In  full  compliance  with  commitments 
entered  Into  In  the Atlantic  AI  I lance  and  NATO. 
Europe's  specific  defence  Interests  were  set  out  In  the  WEU  Platform 
adopted  In  The  Hague  on  27  October  1987,  In  which  nine  of  the  Union's 
Member  States  expressed  the  convIct I  on  that  securIty  and  defence  are  of 
central  concern  to  the  Union. 
Article Y12 
This  Article  determines  the  general  commitment  to  solidarity  which  gives 
practical  expression  to  the will  of  the Member  States  to pool  their  destiny 
as  regards  security  and  defence.  It  reproduces  the  commitment  made  In 
Article V  of  the  revised  1948  Treaty  of  Brussels,  which  established  the 
WEU:  If  a  Member  State  Is  the  object  of  an  armed  attack  In  Europe,  the 
other  Member  States  must  afford  It  all  the  military  and  other  aid  and 
assistance  In  their  power. 
Reproducing  this fundamental  WEU  Article  In  the Treaty,  without  prejudicing 
the  maintenance  of  the  Member  States'  existing  commitments,  expresses  the 
Identity of  Europe  In  security matters.  The  assurance of  mutual  assistance 
Is  the  least  that  the  Union  Treaty  can  do  In  the  way  of  a  political 
commitment  and  gives  substance  to  the  Member  States'  will  to  link  their 
destinies  In  the  field of  security and  defence. 
Article Y13 
This  Article  Introduces  an  "evolutlve"  process  to  enable  the  common 
security and  defence  policy  to be  established  In  stages. 
Where  matters  to  be  dealt  with  are  not  covered  by  other  Treaty  machinery, 
this  Article  takes  a  specific  approach  to  security  Questions  by  providing 
them  with  their  own  decision-making  machinery  which  to  some  extent 
derogates  from  that  established by  Article Y3.  The  differences  lie, first, 
In  the  decision-making  procedure,  sensitivity  and  specific  Importance 
attached  to  security  and,  second,  In  the  fact  that  vital  common  Interests 
In  this  area  wl  II  have  to  be  determined  as  soon  as  the  Treaty  enters  Into 
force. 
Paragraph  1  proceeds  on  the  basis  of  the  conclusions  of  the  December  1990 
Rome  European  Council  to  give  the  Union  an  Identified  security  role, 
specifying  forthwith  that  certain matters  are of  vital  common  Interest  and 
will  fall  to  be  deal.t  wl.th  In  the  Union  context.  These  are  arms  control, 
disarmament  and  relate·d  .. QUelsnons  (meaning  confidence-building  and  security 
measures  which  are  not  necessar lly  considered  exclusively  In  the  CSCE), 
security Questions dealt  with  In  the  CSCE  or  the  United  Nations,  the  latter 
to· Include  UN  peacekeeping operations and  the possibility of  joint - 43  -
Intervention  forces,  cooperation  In  the  field  of  armaments  and  policy  on 
arms  production and  exports,  Inspired  by  the non-proliferation concept. 
• As  part  of  Its security policy  the  Union  ought  also  to establish a  research 
policy,  especially  for  arms  technology,  and  pool  efforts  in  the  field  of 
arms  production  with  a  view  to  achieving  savings,  agreeing  standards  and 
avoiding duplication. 
This  could  be  implemented  under  paragraph  3  (generally  requiring unanimity) 
and  - bearing  In  mind,  In  particular,  that  It  Is  proposed  to  delete 
Article 223- should  be  developed  so  as  to  complement  any  action  the  Union 
may  take  In  the  area  of  the  Internal  market  (opening  up  government 
procurement),  the  common  commercial  pol Icy  (customs  tariff)  and 
competition. 
Paragraph  2  of  this  Article,  like  the  general  provision  In  Article Y3, 
gIves  the  European  Counc II  respons I  b I I I ty  for  progressIve I  y  1  dent 1  fy 1  ng 
other  areas of  vital  common  Interest. 
Paragraph  3,  I Ike  Article Y3(2),  establ lshes  decision-making  machinery  for 
the  second  stage.  Within  areas  declared  to  be  of  vital  common  Interest, 
the  guidelines  and  principles  of  the  common  policy  have  to  be  formulated 
and  action  to  Implement  the  policy  has  to  be  decided.  Given  the  specific 
character of  security pol Icy,  It  Is  provided  that  guidel lnes  and  principles 
will  be  adopted  unanimously  by  the  Council,  though  abstentions  will  not 
prevent  the  adoption  of  decisions.  There  Is  no  specific  provision  as  to 
who  will  have  the  right  of  Initiative,  for  It  Is  felt  that  the  greatest 
latitude should  be  left  here. 
Whl  le  basic decisions are  to be  taken  unanimously,  there  should  be  a  degree 
of  flexlbl I tty as  to  the procedure  for  deciding on  action  to be  taken.  The 
Council,  therefore,  will  have  to  decide  unanimously  whether  to  keep  the 
unanimity  rule or opt  for  a  less cumbersome  procedure. 
As  under  Article Y3,  action  under  the  common  policy  may  be  implemented 
either  by  the  Union  or  by  Its  Member  States  so  as  to  preserve  the 
posslbl I tty of  responding  to different  types of  situation. 
Paragraph  4  allows  the  European  Council  and  the  Counci I  to  dispense  Member 
States who  so  request  from  the obi lgatlons which  flow  from  common  action  If 
they  can  show  cogent  reasons  based  either  on  their  own  constitutional 
requirements or  on  pre-existing  International  commitments. 
There  are  three  riders  on  this  proviso.  First,  to  ensure  that  decisions 
can  be  effective  and  that  Joint  action  Is  consistent,  the  Member  State 
concerned  must  refrain  from  taking  any  measures  that  may  affect  the 
Implementation  of  Union  decisions. 
The  second  rider  seeks  to  ensure  balance  In  the  exercise  of  such 
dispensations.  The  Councl I  wl  I I  periodically  review  them  to assess whether 
the  relevant  States should  continue  to be  enjoy  them.  The  review  wl  I I  have - 44  -
regard  to  common  pol Icy  developments  and  should  enable  a  Member  State  to 
join  In  subsequently. 
Lastly,  a  Member  State that  has  been  given  dispensation will  not  be  allowed 
to  participate  In  Council  deliberations on  the  scope  or  application of  Its 
partners'  obligations. 
Article Y14 
This  Article  was  drafted  In  the  same  spirit  as  Article Y12  and  seeks  to 
give  the  Union  the  benefit  of  progress  towards  Integration  of  foreign 
pol Icy  and  security  pol Icy  achieved  by  the  WEU,  without  actually  shifting 
the centre of gravity of  the construction of  the  European  Identity. 
The  principle  of  joint  meetings  of  foreign  and  defence  ministers  has 
already  been  tested  since  the  WEU  Council's  Rome  Declaration  of 
October  1984;  the  aim  Is  to  provide  the  Union  with  a  cooperation  and 
dec Is lon-mak I  ng  forum  comb In lng  fore lgn  polIcy  and  defence  elements  and 
Involving  the  Commission.  The  scheduling  of  these meetings- twice  yearly 
and  when  requested- Is  the  same  as  for  WEU  Council  meetings  and  reflects 
both  the  permanence  of  the  functions  exercised  by  the  relevant  ministers 
and  the  need  to meet  quickly  In  an  emergency. 
Article Y15 
This  Article  alms  to  ensure  that  possibilities of  cooperation  available  In 
the  WEU  can  be  used  for  the  benefit of  the  common  pol Icy.  The  Idea  Is  that 
the  various  European  security  structures  should  reinforce  each  other, 
without  prejudice  to  the  differing  security  commitments  of  the  various 
Member  States. 
Paragraph  1  gives  the  Councl I  the  posslbl I lty  of  deciding  unanimously, 
under  the  procedure of Article Y13(3),  to  refer  a  matter  to  the  WEU  Council 
where  WEU  resources might  valuably  be  used  to  Implement  Council  guidelines. 
The  WEU  then  acts  on  behalf  of  the  Union.  This  provision  adds  to  the 
machinery  already  aval I  able  under  the  WEU  Treaty  and  to  the  specific 
cooperation  facll ltles available  there. 
Paragraph  2  reflects  the  need  to  ensure consistent  action  while  bearing  In 
mind  that  there  are  different  forms  of  security  partnership  among  the 
Member  States;  at  the  same  time  it  follows  from  the  general  scheme  of  the 
Treaty  and  from  the  spirit  of  the  Single Act  that  the  Commission  must  be 
given a  role.  This  paragraph  consequently  provides  for  Union  Member  States 
which  are  not  WEU  members  and  the  Commission  to  be  represented  where  WEU 
meetings  proceed  on  the  basis  of  a  Union  Initiative.  Ar-rangements  will 
have  to  be  agreed  between  the  Union  and  the  WEU  to  establIsh  the 
relationships  that  are  needed  If  action  Is  to  be  undertaken  on  behalf  of 
the  Union  with  a  view  to  gradual  Integration.  The  requisite  arrangements 
could  be  made  by  means  of  a  Protocol  comparable  to  those  governing 
relations between  the  WEU  and  the Atlantic  AI  I lance. _:'I 
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This  Article  alms  to  prepare  for  the  gradual  formulation  of  a  European 
common  security  policy.  Paragraph  4  Illustrates  this option  In  favour 
of  a  gradual  approach.  The  rules  set  out  In  paragraphs  1  and  2 
preserve  the  specific  character  of  the  Union  and  of  the  WEU  while 
highlighting  the  convergence of  their objectives. 
Paragraph  3  appl les  to  those  Union  Member  States which  are also members 
of  the  At I ant lc  Alliance.  The  Idea  Is  that  the  Member  States  will 
speak  with  one  voice  In  the  Alliance  and  NATO  when  QUestions  declared 
to  be  of  vital  common  Interest  by  the  Union  or  Questions  dealt  with  by 
the  WEU  are  discussed.  This  will  help  strengthen  the  Atlantic 
Alliance's  European  pillar. 
Paragraph  4  confirms  the  long-term  objective  of  Integrating  the  WEU 
Into  the  Union  and  for  this  purpose  uses  Article  XII  of  the  revised 
1948  Treaty  of  Brussels.  At  the  end  of  the  fifty-year  time  limit  set 
In  that  Article,  the  contracting  parties  each  have  the  right  to 
withdraw,  subject  to  one  year's  notice.  This  will  give  a  chance  to 
take  stock  of  security  cooperation  with  a  view  to  the  eventual 
Integration  of  the  WEU  Into  the  Union.  The  exercise  wl  I I  begin 
In  1998. 
CHAPTER  II;  EXTERNAL  ECQNQMIC  POLICY 
Article Y 16 
1.  Article Y 16  lays  down  the  principles governing  external  economic 
action  by  the  Union,  which- combining  the  Community's  current 
competences,  primarily  economic,  with  the  wider  powers  conferred 
upon  It  by  the  new  Treaty- will  play  an  Increased  International 
role commensurate  with  Its  responslbl I ltles and  mission. 
2.  The  conduct, of  such  action  pursuant  to  the  legislation  and 
policies which  It  Is  designed  to  Implement  Is  geared  essentially 
to  the  common  Interest  of  the  Union,  in  other  words  to  the 
economic  prosperity of  Its Member  States,  Its  businesses  and  Its 
citizens. 
Within  this  framework  It  will  be  for  the  Union  to  affirm  Its 
presence  and  to play  a  key  role  In  the  drive  to  Improve  the world 
economy. 
3.  The  aim  of  such  action wl  I I  baslcal ly  be  threefold: 
- the  general  Improvement  of  macro-economic  structures  and  the 
liberalization of  world  trade;  the  Union's  role  here  will  not 
only  be  to  represent  a  powerful  factor  for  economic  growth 
through  Implementation  of  Its  policies  In  general  and 
completion  of  the  Internal  market  In  particular  but  also,  by 
extension,  to  contribute  towards  shaping  the  world  economy, 
notably  through  participation  In  the  Western  Economic  Summit 
and  the  OECD  and  through  the  Increased  role  It  wl  11  be  called 
upon  to  play  In  the  IMF  as  and  when  economic  and  monetary  union 
progresses; - 46  -
-the  progressive  strengthening  of  the  links  and  relations 
between  the  different- and  Increasingly.  Interdependent-
countries  and  economies;  this  particular  aim  highlights  the 
Union's  key  role  In  generating  momentum  for  European  economic 
Integration; 
-the  establishment  of  fair  economic  and  social  conditions 
throughout  the  world  through  the  pursuit  of  these  economic 
objectives;  this  concern  Is  clearly  reflected  not  only  In 
development  cooperation  as  such  but  also  In  ~easures to assist 
the  countries  of  Central  and  Eastern  Europe  and  In  the 
preferential  treatment  given  to  the  developtnw,  countries  In 
multi lateral  negotiations  <see  Part  IV  of  GATT). 
Articles Y 16a  and  17 
1.  Article Y 17,  like  Article  113,  which  preceded  It,  becomes  the 
nucleus  of  the  external  economic  pol Icy,  the  basis  for  the 
Union's  exclusive  competence  In  the  area  of  external  economic 
relations. 
2.  The  proposed  amendments  have  three main  alms: 
-the  consolidation  of  the  present  position  by  confirming  the 
Union's  exclusive  competence  and  the  Commission's  negot lat lng 
role  In  the areas  In  question; 
-the  codification  of  the  Interpretation  of  the  concept  of 
commercial  policy  In  line  with  the  rulings  of  the  Court  of 
Justice and  with  Community  practice and  legislation; 
-the  Introduction  of  the  concept  of  "common  policy  on  external 
economic  relations"  encompassing  the exclusive  powers  conferred 
on  the  Union  (Art I  c I  e  Y 17( 1)),  the  powers  conferred  on  It  In 
the  areas  covered  by  economic  and  monetary  union 
(Article Y 16a),  and  the  powers  to  take  any  other  external 
measure  needed  to  achieve  the  Union's  economic  objectives 
(Article Y 19). 
(paragraph  1) 
3. 
* 
The  new  external  economic  relations  policy  is  primarily  a  common 
policy  based  on  experience  of  the  Community's  commercial  policy 
and  on  the  way  In  which  It  has  developed. 
International  action  In  the  Interests  of  sol ldarlty  not  related 
to  development  cooperation  (e.g.  disaster  rei lef)  would  also  be 
covered  by  this general  aim. ; 
I 
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4.  This  Is  followed  by  a  list  of  the  areas  In  which  exclusive 
competence  Is  conferred on  the  Union,  providing what  Is  In  effect 
a  legislative  codification  of  the  principles  established  by  the 
rulings  of  the  Court  of  Justice  already  applied  In  practice  on 
numerous  occasions.  Most  of  the  areas  In  question are  covered  by 
the current  Uruguay  Round  of  the  GATT  negotiations. 
5.  Even  If  powers  In  the  field of  commercial  policy  have  evolved  In 
a  process  which  will  doubtless  continue  (Court  rul lngs,  Implicit 
powers,  application  of  Article  235  EEC),  the  need  for  a  proper 
statement  of  the  respective positions of  the Union  and  Its Member 
States  brings  with  It,  In  particular  In  the  Interests  of  legal 
clarity,  the need  to specify  In  constitutional  terms  the areas  In 
which  exclusive competence  Is  conferred on  the  Union. 
6.  The  areas covered  by  the external  economic  pol Icy  Include: 
* 
-trade,  Including  export  credit  and  credit  Insurance  schemes: 
this  basically  covers  the  current  commercial  policy  as  defined 
by  Article 113(1)  and  successive Court  rul lngs; 
-economic  and  commercial  measures  Involving  services,  capital, 
Investment,  establ lshment,  Intellectual  property  and 
competition. 
The  aim  here  Is  to  grant  the  Union  jurisdiction  not  only  In 
areas  directly  linked  to  trade*  but  also  In  respect  of  other 
economic  objectives,  whose  Insertion  In  the  common  commercial 
policy  has  resulted  In  divergent  Interpretations;  these 
Include  reciprocal  Investment  protection,  access  to production, 
the  reduction  of  disparities  and  Imbalances  between  national 
legislation relating to capital. 
It  Is  essential  for  the  Union  to  be  given  sole  jurisdiction  In 
such  areas  In  the  Interests  of  maximum  effectiveness  and 
coherence. 
As  far  as  Intellectual  property  Is  concerned,  the  absence  of 
harmonized  protection  for  Intellectual  property  on  an 
International  scale  has  highlighted  the  problems  facing  the 
Industrial lzed  countries  In  particular  as  a  result  of  the 
Increase  In  Industrial  piracy  and  counterfeiting. 
On  the  basis  of  the  GATT  experience  (TRIP  negotiations)  the 
Idea  Is  to  consolidate  and  extend  Union  powers  In  an  area 
which,  given  the  proliferation  of  the  new  technologies 
(computer  software,  etc.),  Is  I lkely  to  undergo  much  more 
Already  covered  by  the  GATT  negotiations:  TRIMs,  services,  etc. - 48  -
dramatic  developments  than  the  more  "traditional"  problem  areas 
(protection of  geographical  names). 
That  said,  the  legal  complexities  Involved,  notably  the existence 
of  rights  and  obligations  which  cannot  be  fully  Integrated  Into 
the  economic  dimension  (cultural  aspects,  protection  of 
Individual  rights,  Intellectual  rights, etc.),  ml  I ltate  In  favour 
of  restricting exclusive competence  In  this particular  area. 
(paragraPh  2> 
7.  States quite clearly  that  the  Union  Is  to have  sole power  to  take 
measures,  autonomous  and  conventional,  In  the  areas  referred  to 
In  paragraph  1.  It  Is  totally consistent  with  the  Court  rulings 
on  Article  113  and  compl les  with  the  same  operational 
requirements. 
<paragraph  3> 
8.  Keeps  open  the  current  option  of  delegating  power  to  the  Member 
States  to  adopt  specific  measures  In  accordance  with  the 
objectives of  the  Union  and  subject  to  Its authorization.* 
As  we  are  talking  here  about  Implementing  measures  for  which  the 
Member  States  wou I  d  receIve  a  specIfIc  mandate  from  the  Union, 
this  clause  In  no  way  prejudices  the  exclusive  competence 
conferred  on  the  Union,  which  will  grant  the  necessary 
authorizations  and  lay  down  the  reQuisite  limits  and  conditions. 
Such  measures  consequently  fall  fully within  the  common  policy. 
<paragraph  4) 
9.  Provides  the  leglslat lve  framework  for  the  adopt ion  of  ad  hoc 
autonomous  measures  (anti-dumping,  safeguards,  management  of 
tariff  quotas,  etc.)  and  for  the  granting  of  the  authorizations 
referred  to  In  paragraph  3.  It  will  be  for  the  Union  acting 
under  the  co-decIsIon  procedure  to  I  ay  down  the  cr Iter I  a  and 
general  conditions  for  applying  such  measures,  which  will 
subsequently  be  administered  by  means  of  regulations  and 
decisions  adopted  by  the Commission. 
<paragraPh  5> 
10. 
* 
Refers  to  the  procedures  laid  down  In  Article Y 27  governing 
conventional  commitments  entered  Into  In  areas other  than  common 
foreign  and  security policy. 
This  clause  could  also  be  used  for  dealing  with  outstanding 
aspects  of  commercial  policy  (e.g.  coordination  of  national 
export  credit  schemes),  as  wei I  as  for  the  appl lcatlon  of 
measures- to  be  specified- adopted  In  I lne  with  the  principle 
of subsidiarity. !•, 
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<paragraph  6) 
11.  Establishes  the  principle  of  Union  representation  by  the 
Commission  on  the  external  scene  In  areas  covered  by  the  common 
pol Icy.  The  aim  Is  to  enhance  the  Union's  effectiveness  by 
ensuring  that  It  speaks  with  a  single  voice  In  International 
organizations on  all  Issues  that  come  under  the  common  pol Icy. 
12.  It  Is  In  fact  essential  to establish  Quite  clearly  the  principle 
of  single  representation  wherever  the  Union  has  sole  power  to 
act,  not  only  In  relations  with  the  typically  "economic" 
organizations  (GATT,  OECD,  etc.)  but  also  In  deal lngs  with 
non-economic  or  "mixed"  organizations  (United  Nations,  CSCE, 
etc.). 
Article Y 18 
1.  This  Article  Introduces  a  procedure  for  deal lng  with 
unforeseeable  circumstances  demanding  urgent  action  In  the 
economIc  and  commercIa I  f I  e I  d.  The  most  I lice I  y  scenar I  os  wou I  d 
be  the  need  to  defend  the  Union's  economic  Interests or  to  deal 
with  other  threats  <e.g.  to  public  health)  by  adopt lng  trade 
measures  s lm II ar  to  those  taken  at  the  tIme  of  the  Chernoby I 
disaster. 
2.  Responsibility  for  assessing  whether  the  circumstances  warrant 
such  action  will  lie  with  the  Commission,  which  Is  given  the 
power  to  adopt  the  necessary  measures.  But  It  has  to  Inform  the 
Councl I  and  Pari lament  of what  has  been  done  without  delay. 
3.  Urgent  protective  measures  (e.g.  provisional  Imposition  of 
anti-dumping  duties)  will  be  governed  by  the  ad  hoc  procedures 
laid down  pursuant  to Article Y 17(4). 
Article Y 19 
1.  Article Y 19  Is  designed  to  meet  two  basic  needs  in  areas  where 
the  Union  does  not  have  exclusive competence: 
- the  need  to  confer  on  the  Union  concurrent  competence  to  take 
economic  measures  In  areas  other  than  those  referred  to  In 
Article Y 11; 
- the  need  to  make  provIsIon  for  genera I 
Issues  of  general  Interest  Involving 
relations. 
coordlnat Jon  on  any 
external  economic - 50 -
<paragraph  1) 
2.  Geopol itlcal  changes  and  the  development  of  international 
economic  relations,  notably  within  Europe,  have  already  forced 
the  Community  to  face  up  to  Increased  responslbl I I ties  within  a 
rigid  legal  and  Institutional  framework  Ill-suited  to  the  new 
cha I I  enges. 
3.  The  Union  must  therefore  be  given  wider  powers  commensurate  with 
Its  International  responsibilities  and  geared  to  a  broader  range 
of operations. 
4.  The  clause  In  question  enables  the  Union  to  take  "atypical" 
measures  with  a  view  to  achieving  the  obJectives  I lsted  In 
Article Y 16,  In  particular  through  bilateral  and  multilateral 
economic  cooperation  with  non-developing  countries:  structural 
lnterven.tlon  (for  example,  In  the G-24  context),  participation  In 
regional  development  banks  (such  as  the  EBRD),  and  debt  rei lef. 
<paragraph  2) 
5.  Meets  the  need  to  coordinate  action  by  the  Member  States, 
particularly  In  respect  of  the  positions  they  adopt  as members  of 
international  organizations  (IMF,  World  Bank,  etc.)  or  as 
participants  at  Informal  International  conferences  (economic 
summits,  meetings of  the Paris Club,  etc.). 
6.  In  view  of  the  growing  Importance  for  world  economic  relations of 
the guidelines produced  by  all  these  bodies  provision  Is  made  for 
permanent  coordination  between  the  Member  States  and  the 
Commission  on  economic  Issues  of  general  Interest;  this  will 
mean  among  other  thIngs  that  the  posIt ion  of  Union  members  not 
represented  In  all  the  International  organizations  wl  II  be  duly 
taken  Into account. 
CHAPTER  Ill:  DEVELOPMENT  cooPERATION  POLICY 
The  Importance  attached  by  the  European  eouncl I  to  development 
cooperation  policy  In  the  wider  context  of  International  action  Is 
reflected  In  the  decision  to  devote  a  separate  chapter  to  It 
(Articles Y 20  to  Y 24).  This  also  serves  to  stress  that  development 
cooperation  pol Icy,  albeit  a  significant  component  of  the  common 
external  policy,  has  specific  objectives  and  characteristics  of  Its 
own. 
The  European  Councl I  also established  the  need  for  a  stronger  Community 
identity  and  more  coherent  Community  action  commensurate  with  the  new 
challenges  and  responsibl I ltles  facing  the  Community  on  the 
international  stage. - 51  -
In  the  face  of  the  major  challenge  represented  by  the  need  to  promote 
development  and  to  fight  poverty,  the  responsibilities  taken  on  by  the 
CommunIty  and  Its  t.tember  States  are  ImpressIve,  both  In  commercIa I 
terms  (leading outlet  for  exports  from  the developing  countries>  and  In 
financial  terms  (European  public  aid  granted  on  concessionary  terms-
EEC  +  t.tember  States- accounts  for  42%  of  world  aid,  as  against  15%  In 
the  case  of  the  USA  and  17%  In  the  case  of  Japan)  and  must  not  be 
overlooked. 
The  main  aim  of  this  particular  chapter  Is  to  provide  the  common 
cooperation  policy  and  Its  objectives,  component  elements, 
decision-making  procedures  and  machinery  with  the  legal  and  political 
basis which  they  deserve. 
A further  aim  Is  to strengthen- through  Union  action,  joint  action  by 
the  Union  and  Its  t.tember  States,  and  coordination  of  other  action  by 
the  t.tember  States- the  Identity and  coherence of  Union  efforts  In  this 
area. 
Article Y 20  (ObJectives  of  the  common  POlicY  on  development 
cooperation> 
This  Article  defines- of 
objectives  of  the  common 
attention: 
necessity  In  general  terms  - the  main 
policy.  Three  points  deserve  special 
the  Importance  and  priority  attached  to  the  concept  of  poverty, 
whether  It  be  the  poverty  suffered  by  the  most  dIsadvantaged 
sect Ions  of  the  population  In  the  countr les  concerned  or  the 
general  economic  and  social  poverty  suffered  by  what  the 
International  community  terms  the  least-developed countries; 
the  attention  paid  to  the  Idea  of  balanced  and  durable 
development,  taking  account  notably of  environmental  constraints; 
the  place  given  to  respect  for  human  rights  and  dignity  and  the 
promotion  of  democracy  as  part  of  the  general  objectives  of  the 
common  external  pol Icy. 
Art lcle Y 21  <Components  of  the  common  policy  on  development 
cooperation> 
The  aim  of  this Article  Is  to  differentiate  between  the  two  components 
of  the  new  common  policy:  action  by  the  Union  and  joint  action  by  the 
Union  and  the  t.tember  States;  and  coordination  of  other  action  by  the 
t.tember  States.  The  substance  and  Implementing  procedures  for  the 
former  are  spelled out  In  Articles Y 22  andY  23  and  for  the  latter  In 
Article Y 24. - 52  -
Article Y 22  <Areas.  Instruments  and  scoPe  of  action  by  the  Union  and 
of  Joint  action  by  the  Union  and  the Member  States> 
<paragraph  1) 
The  action  fal I lng  within  the  sole  jurisdiction of  the  Union  obviously 
inc I  udes  measures  covered  by  the  common  convnerc I  a I  po II cy.  It  a 1  so 
Includes  management  of  the  Instruments  for  the  stabl llzatlon of  export 
earnings  from  commodities  of  export  Interest  to  developing  countries 
(Stabex,  Compex,  Sysmln)  as  well  as  measures  (at  the  planning, 
negotiation  or  Implementation  stage)  designed  to  Improve  the  operation 
of  the  markets  In  such  products.  This  particular  clause  largely 
enshrines  existing  competences  and  takes  over  the  wording  already 
approved  by  the  Community  In  the  fourth  Lome  Convent ion  and  In  the 
positions adopted  at  UNClAD. 
{paragraphs  2 and  3> 
The  I 1st  of  action  by  the  Union  and  of  joint  action  by  the  Union  and 
Its  Member  States  Is  not  comprehensive  but  Includes  the  Instruments 
generally  used  to  back  up  the  development  policies  undertaken  by  the 
developing  countries.  EIB  operations are also  Included. 
<paragraph  3> 
The  aim  of  this  paragraph  is  to  Introduce  a  procedure  for  defining  the 
nature  and  scope  of  joint  action  by  the  Union  and  the  Member  States  In 
the  areas  referred  to  In  paragraph  2.  Such  joint  action  Is  essential 
to  provide  the  common  cooperation policy with  the minimum  critical  mass 
needed  to  ensure  Its credibility and  to give  It  a  specific  Identity  In 
the  eyes  of  Its  beneficiaries  as  well  as  In  the  eyes  of  the  other 
donors. 
There  are  two  points  worth  making  as  things  stand  at  present:  first, 
action  by  the  Community  as  such  (Lome  Convention  and  other  operations 
funded  by  the  budget)  accounts  for  only  just  over  10%  of  the  total  aid 
granted  by  the  Member  States;  and  secondly,  despite  efforts  already 
made  to  produce  overall  guldel lnes  In  certain  areas,  bilateral  action 
by  the  Member  States  Is still virtually uncoordinated. 
Hence  the  procedure  Introduced  by  paragraph  3  (decision  by  the  Council 
acting  unanimously  on  a  proposal  from  the  Commission  after  receiving 
the  assent  of  Parliament),  which  should  make  It  possible  to  Identify 
general  objectives and  to define  Joint  action  for  Implementation  by  the 
Union  and  the  Member  States on  a  significant  scale  and  In  an  effective 
and  coherent  manner.  For  example,  the  Council  could  decide  to  launch  a 
plan  to  combat  poverty  or  desertification;  or,  should  the  Union  and 
the  Member  States  so  wish,  It  could  decide  to  take  action  aimed  at 
relieving  Indebtedness.  It  would  then  select  which  of  the  Instruments 
listed  In  paragraph  2  should be  used  for  the  purpose. - 53  -
----- ~----: 
Article Y 23  (Definition  of  general  guide:llnes  and  multiannual 
programmes  specifying  action  to  be  taken  by  th' Union  and  Joint  action 
to  be  taken  by  the  Union  and  the  Member  States;  conventional 
commitments;  Union  representation 
Article Y 22(3)  lays  down  the  procedure  for  defining  joint  action  In 
the  field  of  development  cooperation.  The  next  stage  Is  to  translate 
these  relatively broad  out I lnes  Into specific operations  by: 
defining  general  guidelines  to  ensure  that  the  action  taken  by 
the Commission  and  the  Member  States  is consistent; 
establishing  multiannual  programmes  specifying  what  action  Is  to 
be  taken,  how,  on  what  scale,  and  by  whom  (Commission  or  the 
Member  States). 
(paragraph  1) 
This  defines  the  procedure  for  taking  the  above  decisions:  Qualified 
majority,  co-decision  by  Parliament  and  the  Council,  proposal  from  the 
Commission. 
The  effectiveness of  the cooperation  pol icy  is ensured  by  combining  the 
various operations  in  a  single  programme  and  by  constant  coordination. 
(paragraPh  2) 
The  general  provisions  governing  conventional  commitments  are  set  out 
In  Art lcle Y 27.  The  Union  will  have  sole  power  to  enter  Into  such 
commitments  In  areas  subject  to  action  by  the  Union  or  to  joint  action 
by  the  Union  and  the  Member  States  as  defined  In  accordance  with 
Article Y 22(3).  Given  the  thinking  behind  the  new  Treaty,  the  Lome 
Convention  would  be  covered  by  this paragraph. 
The  Commission  wi  II  represent  the  Union  when  these  areas  come  up  for 
discussion  by  International  organizations  or  at  International 
conferences.  This  would  apply  for  instance  In  the  case  of  UNCTAD  or 
FAO  discussions,  or  meetings  of  the  Conference  on  the  Special  Action 
Programme  on  behalf of  the  Least-Developed  Countries). 
Article Y 24  (Coordination> 
<paragraphs  1.  2 and  3) 
As  the  Member  States  will  continue  to  take  national  action  In  broad 
areas  of  development  cooper at ion  not  covered  by  Union  act ion  or  by - 54  -
Joint  action,  provision  has  to  be  made  for  machinery  which  wl  I I  ensure 
consistency  and  Improve  effectiveness  as  a  result.  This  machinery  Is 
ciuly  provided ·for  In  ~rtiCie:Y 24: 
mutual  l.nformatlon)on  all  plans  for  act'lon  at  national  or  Union 
level  In  the  fleld1of  development  cooperation  policy·; 
------- !  liaison- necessary  as  a  result  of  such  Information  or  In  the 
1  nterests of  genera 1  cons 1  stency. 
Paragraph  3  stresses  the  need  for  over a II  consIstency  between  UnIon 
cooperation  policy  as  a  whole  and  action  by  the  Member  States  In  a 
national  framework.  The  action  taken  by  the  Union  and  national  action 
must  complement  each  other.  In  any  event  national  action  must  avoid 
Impairing  Union  cooperation policy. 
(paragraph  5) 
It  wl  II  be  for  the Commission  to  take  any  action  needed  to  ensure  that 
the  system  operates  properly,  Including  the  sending  of  recommendations 
to  the  Member  States. 
This  does  not  preclude  the  adoption  of  specific  and  more  binding 
measures  by  the  Council  In  accordance  with  the  procedures  set  out  In 
Article Y 23(1)  In  areas  not  subject  to  Union  action  or  Joint  action 
but  deemed  to  be  of  special  Importance.  This  could  apply  for  Instance 
In  the  case  of  discussions  organized  at  periodic  meetings  of  tMF  or 
World  Bank  bodies  (general  assemblies,  Development  Committee,  BIRD/IMF, 
etc.). 
<paragraph  4> 
Similarly,  the  Commission  will  be  responsible  for  coordinating  the 
positions  of  the  Member  States  In  International  forums  In  areas  not 
speclflcal ly  covered  by  the  common  cooperation policy. 
CHAPTER  IV  - GENERAL  PROVISIONS 
Section  1 
Article Y 25 
_1.  This  paragraph  transposes  the  traditional  Community  mechanism 
Into  the  new  common  foreign  and  security  policy  but  adds  a  role 
for  the Council  Presidency. 
Where  the  CommIssion  a I ready  has  powers  In  areas  of  CommunIty 
concern,  the  right  of  Initiative  Is  conferred  Jointly  on  the 
Council  Presidency  and  the  Commission  as  regards  requests  for 
authorization  to  open  negotiations  and  the  conduct  of 
negotiations  (the  "duopoly"). 
·  ..  : .. - 55  -
The  Council,  which  decides  to  open  negotiations  by  augmented 
qual If led  majority,  or  In  certain  cases1  unanimously  If  the 
agreement  relates  to  security  matters,  may  always  Issue  a 
negotiating  brief  to  the  negotiators,  who  will  be  assisted  by  a 
special  committee  appointed  by  the Councl I. 
2.  The  Initiative  In  proposing  that  the  agreement  be  concluded  lies 
with  the  Council  Presidency  or  the  Commission;  either  of  them 
may  make  the  proposal  to  the Council. 
It  Is  the  Council  which,  after  consulting  Parliament,  concludes 
the  a?reements  by  an  augmented  qualified majority,  or  In  certain 
cases  unanimously  If  the  agreement  relates  to  security 
matters. 
Section 2 
Article Y 26 
1  and  2.  These  provisions,  which  amplify  the  specific  provisions  In 
the  chapters  on  ex terna I  economIc  poI Icy  and  deve I  opment 
cooperation  pol Icy,  specify  that  the  procedure  of 
Article Y 27  will  apply  to  all  agreements  other  than  those 
covered  In  whole  or  In  part  by  the  common  foreign  and 
security  pol Icy,  which  are  dealt  with  by  Articles Y 25 
andY  28  respectively.  Paragraphs  1  and  2,  which  expressly 
refer  to  those  Articles,  confer  power  on  the  Union  to 
conclude  International  agreements  with  non-member  countries 
and  International  organizations. 
1.  This  paragraph,  relating  to  the  exclusive  power  of  the  Union, 
Incorporates  Into  the Treaty  the  principles of  the  Judgment  given 
by  the  Court  of  Justice  In  the  AETR  case,2  which  Is  part  of  the 
establ lshed  body  of  Community  law.  The  Union,  then,  Is given  the 
sole  power  to  conclude  International  agreements  In  cases  other 
than  those  expressly  provided  for  by  the  Treaty,  meaning  part  of 
the  EUU  agreements,  agreements  under  Articles Y 17(1)  relating  to 
external  economic  policy  and  agreements  under  Article Y 22(1) 
relating  to  certain  development  cooperation  activities. 
Following  the  AETR  rule,  the  Union  acquires  sole  power  to  act 
externally  as  soon  as  It  has  exercised  Its  power  Internally.  In 
other  words,  If  there are  Internal  rules  In  whatever  form  In  some 
particular area,  the  Uember  States  lose  their  right  to enter  Into 
commitments  vls-~-vls  non-member  countries  or  International 
1  Where  the  Council  has  not  exercised  Its  possibility  of  deciding 
on  a  different  decision-making  procedure  as  provided  In  Article Y 
13(3). 
2  Judgment  of  31  Uarch  1971  In  Case  22/70  Comm 1  ss  1  on  v  Counc 1  1 : 
[1971]  ECR  263. - 56  -
or  International  organizations  since,  as  the  Court  has  held, 
these  commitments  could  have  an  Impact  on  Community  provisions or 
affect  their  scope. 
As  a  corollary  of  this  exclusive  treaty-making  power,  It  Is 
provided  that  the  Union,  In  areas where  It  has  already  exercised 
Its  powers  Internally,  Is  substituted  for  the  Member  States  In 
relations  with  non-member  countries  and  In  International 
organizations  and  conferences.  This  wl  I I  put  an  end  to  the 
development  of  grey  areas  which  have  been  a  source  of  confusion 
and  have  reduced  both  the  Conununlty's  Influence  on  the 
International  scene  and  the  International  dimension  of  Its common 
policies. 
2.  Paragraph  2  deals  with  what  are  known  as  shared  powers  and 
comp laments  paragraph  1.  In  areas  where  the  Un Jon  has  not  yet 
exercised  Its  powers  Internally  It  may,  since  It  enjoys  full 
status  as  a  subject  of  International  law,  conclude  International 
agreements  f~  ~11  areas.~o~ered by  the·Treaty- which  means  those 
I lsted  In  Article  3  and  those  added  to  the  Union's  area  of  power 
by  decision  under  Article 235  because  they  are  necessary  for  the 
attainment  of  a  Treaty objective. 
This  principle  was  stated  clearly  by  the  Court  In  Opinion 
No  1/76.1  The  concept  here  Is  the  concept  of  potential  or 
latent  powers  actually  exercised  by  the  Union  only  when  the  time 
Is  felt  to  be  ripe;  the  exercise  of  concurrent  powers  by  the 
Member  States  Is  not  excluded,  provided  the  Member  States  do  not 
enter  Into commitments  which  conflict with  Union  objectives. 
Where  It  has  not  yet  exercised  Its  exclusive  external  power  the 
Union,  acting under  express provisions of  the Treaty or  under  the 
AETR  rule enshrined  In  paragraph  1, will  coordinate  the positions 
of  the  Member  States  In  relations  with  non-member  countries  and 
In  International  forums.  This  means  that  the  Union  can  speak 
with  one  voice on  the  International  scene  In  all  areas covered  by 
the  Treaty  and  that  the  Commission  can  assess  on  a  case-by-case 
basis  whether  It  should  present  a  recommendation  to  the  Council 
seeking  authorization  to  open  negotiations  for  an  agreement  In  a 
given  area. 
3.  The  purpose  of  this  paragraph  Is  to make  It  clear  that  the  Union 
must  have  the  financial  resources  needed  to  meet  the  obligations 
flowing  from  the  agreement  on  an  equal  footing  with  signatory 
States  under  multilateral  agreements.  The  treaty-making  power 
conferred  on  the  Union  must  not  be  restricted  by  financial 
constraints. 
1  26  April  1977:  [1977]  ECR  741. . '  i 
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Article Y 271 
1 .  This  paragraph  broadly  takes  over  Articles 228  and  113(3), 
applied  In  practice  to  all  types  of  agreement  concluded  by  the 
Community. 
It  Is  now,  however,  provided  that  the Commission  wl  I I  be  the sole 
negotiator;  It will  regularly consult  the special  committee,  but 
the  committee  wll I  not  have  to  be  Involved  In  the  actual 
negotiations. 
2.  The  Important  novelty  Is  to  be  found  In  this  paragraph,  for 
certain  agreements  will  require  the  authorization  (assent)  of 
Parliament  before  they  can  be  concluded  by  the Councl 1. 
This  provision  relates  to  the  most  Important  agreements, 
exhaustively  defined  as  such  In  this  paragraph.  The  categories 
listed  here  could  be  reviewed  following  the  Intergovernmental 
conference  In  order  to  add  the  more  Important  classes  of 
agreement  relating  to  new  powers  conferred on  the Union. 
This  expansion  of  Parliament's  role  In  the  conclusion of  certain 
International  agreements  by  no  means  lmpl  tes  that  existing 
practices  should  be  abandoned,  particularly  as  regards  the 
transmission  of  Information  to  Parliament  during  negotiations; 
there  Is  no  actual  provision  for  this  In  the  text  of  the  Treaty, 
but  the  Commission  has  given  Pari lament  a  commitment, 
particularly  In  the  February  1990  Code  of  Conduct. 
3.  Agreements  not  falling  within  the  categories  set  out  In 
paragraph  2  wl  I I  be  concluded  by  the Councl I,  acting  by  qual If led 
maJority after consulting Pari lament. 
4.  This  paragraph  provides  that  the  Commission  may  be  authorized  to 
conclude  certain  agreements,  automatlcal ly  where  they  modify 
early  agreements,  or  otherwise  by  powers  delegated  case  by  case 
by  the  Councl I. 
1 
This would  cover,  for  Instance,  standards  Issued  by  International 
organizations such  as  ILO  or  the  FAO  Codex  AI  lmentartus. 
This  Article  was  already  transmitted  to  the  Intergovernmental 
Conference  by  letter  dated  14  February  1991  (SG(91)D/255) 
entitled  "Provisions  extending  Parliament's  powers  In  respect  of 
International  agreements". - 58  -
5.  This  paragraph  preserves  the  Commission's  powers  under 
Article 229  of  the  EEC  Treaty,  which  Is  substantially  repeated  In 
Art 1  c 1  e  Y 30  and  covers  agreements  such  as  I I  a I  son  or 
administrative  cooperation  agreements  with  International 
organizations. 
6.  This  paragraph  confirms  that  the  Commission  wl  I I  administer 
agreements,  representing  the  Union  for  that  purpose.  The  concept 
Is  broader  than  management  In  the  strict  sense  and  extends  to 
representing  the  Union  In  bodies  such  as  joint  committees  set  up 
by  agreements. 
Section 3 
Article Y 28 
This  Article  deals  speclflcal ly  with  "multidimensional"  agreements 
covered  partly  by  common  foreign  policy  and  partly  by  Union  external 
powers  under  other  policies  <such  as  agriculture,  transport  or  the 
environment).  There  Is  a  particularly  sensitive  problem  here.  The 
proposed  solution  Is  extensively  Inspired  at  pre-conclusion  stages  by 
the  procedure  for  foreign  policy  agreements  (Article Y 25),  conclusion 
being  subject  to  the  procedure  for  Important  agreements  In  other  areas 
of  Union  power. 
The  procedure  thus  combines  elements  of  the  procedure  applying  to  the 
two  categories of  agreement. 
1.  The  Council  Presidency  and  the  Commission  wi  I I  jointly  take  the 
Initiative  In  proposing  that  negotiations  be  opened,  as  Is  the 
case  in  the  foreign  policy  area.  Negotiations  wll I  be  conducted 
by  the  Commission  In  conjunction  with  the  Presidency  after 
consultation  with  a  special  committee:  the  formula  partly 
follows  the  traditional  Community  set-up but  seeks  to reflect  the 
dual  nature  of  these  agreements.  As  In  the  case  of  foreign 
policy,  conclusion will  be  proposed  jointly by  the  Presidency  and 
the  Commission. 
This,  then,  Is  a  dl luted  form  of  the duopoly. 
2.  These  agreements  are  by  definition  important  agreements 
establ lshing  general  relations  with  certain  of  the  Union's 
partners,  which  means  that  Parliament's  assent  will  be  necessary 
for  their  conclusion. 
3.  The  Commission  wil I  be  responsible  for  administering  these 
agreements,  except  those  In  the  foreign  policy  area,  and  this 
will  Include  representing  the  Union  In  bodies set  up  by  them. ··I 
' 
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Section 4 
Article Y 29 
This  reproduces  the part of Article  228  which  provides  for  the Court  of 
Justice  to be  consulted where  there  Is  doubt  as  to whether  an  agreement 
Is  compatible with  the Treaty. 
Parliament's  external  relations  role  has  been  substantially  expanded 
and  the  Court  has  recognized  Its  capacity  to  bring  actions  where  Its 
prerogat lves  are  at  stake;  Par I lament  Is  consequently  added  to  the 
Institutions  which  may  seek  the  Court's  opinion.  This  Article  Is 
otherwise unchanged. 
Article Y 30 
Articles 229  to  231  are  updated  here  without  changes  of  substance 
beyond  removing  the  reference  to specific organizations. 
The  emphasis  Is  placed  on  support  for  regional  Integration 
organizations as  the  Union  has  a  faml  ly  relationship with  them. 
Articles Y 31  andY  32 
These  Articles  repeal  a  series of  provisions  which  are  replaced  by  the 
new  Title  on  common  external  policy.  This  means  specific  EEC  Treaty 
provisions  relating  to  the  common  commercial  policy  (Article  113),  to 
security  matters  (Articles  223  and  224),1  to  research  agreements 
(Article  130n),  to  the environment  (Article 130r(5))  and  to association 
agreements  (Article 238)  as  well  as  the  Articles  on  political 
cooperation  In  the Single Act. 
1  This  Is  without  preJudice  to  the 
disturbances,  which  are  out  of  place 
context. 
question  of  Internal 
In  the  foreign  pol Icy - 60  -
DEMQCRATIC  LEGITIMACY* 
Hierarchy of norms 
Executive  powers 
Legislative procedure  (co-decision> 
*  Pari iamentary  assent  to  international  agreements  Is  covered  in  the 
Chapter  on  Common  External  Pol icy. - 61  -
Draft  text 
HierarchY  of  norms- Executive  Dowers 
Deletion of Article 145,  third  lndent1; 
Deletion of Article 1492; 
Article 155: 
In  order  to ensure  the  proper  functioning  and  development  of  the  Union, 
the Commission  shall: 
ensure  that  the provisions of  this Treaty  and  the measures  taken  by 
the  Institutions pursuant  thereto are applied; 
formulate  recommendations  or  deliver opinions on  matters dealt  with 
In  this  Treaty,  If  It  expressly  so  provides  or  If  the  Commission 
considers  It  necessary; 
have  Its  own  power  of  decision  and  participate  In  the  shaping  of 
measures  taken  by  the Council  and  by  the  European  Parliament  In  the 
manner  provided  for  In  this Treaty; 
adopt,  in  the  manner  provided  for  In  Article 189b,  the  regulations 
and  take  the  decisions  necessary  to  Implement  laws.  without 
prejudice  to  the  provisions  of  Article 189b(1)  conferring  a  power 
of  substitution  on  the  European  Par I I  ament  and  the  Counc I I.  It 
shall  also  adopt  the  administrative  provisions  necessary  to 
implement  the  regulations. 
- Article 189: 
In  order  to  carry  out  their  task  the  Institutions  of  the  Union 
shal I,  in  accordance with  the provisions of  this Treaty,  adopt  laws 
and  regulations,  take  decisions.  make  recommendations  or  deliver 
opinions. 
A  law  shall  have  general  application.  It  shall  be  binding  in  Its 
entirety;  any  provisions  which  do  not  call  for  Implementing 
measures  shall  be  directly applicable  In  all  Member  States. 
Action  to be  taken  to  apply  the  provisions of  this Treaty  shall  be 
defined  by  laws.  Laws  shall  determine  the  fundamental  principles, 
general  guidelines  and  basic  elements  of  the  measures  to  be  taken 
for  their  implementation.  Laws  shall  determine  inter alia  the 
The  delegation  of  executive  powers  to  the  Commission  is  determined  in  a 
general  fashion;  exceptions  cannot  be  made  to  it  by  a  law. 
2  Since  the  co-decision  procedure  takes  over  from  the  cooperation 
procedure  this  no  longer  appears  in  Article  149  (included  in  a  second 
section,  entitled  "The  Counci I"  in  Chapter  1  "The  institutions")  but  in 
Chapter  2  "Provisions  common  to  several  institutions"  of  Title  I  of 
Part  Five of  the  Treaty,  Article  189a. - 62  -
rights  and  obi igations  of  individuals  and  firms  and  the  nature  of 
the  guarantees  they  should  enjoy  in  every  Member  State. 
Implementation  may  be  entrusted  in  whole  or  in  part  to  the 
Member  States,  acting  in  accordance  with  their  own  constitutional 
requirements. 
A regulation  shal I  have  general  appl lcation.  It  shal I  be  binding 
in  its entirety and  directly applicable  in  all  Member  States. 
A decision  shal I  be  binding  in  its entirety  upon  those  to  whom  It 
is  addressed. 
Recommendations  and  opinions  shal I  have  no  binding  force. 
Article  189a  (new): 
(Legislative  (co-decision)  procedure  as set  out  hereafter). 
Article  189b  (new): 
1.  Where  a  regulation  implements  a  law,  a  power  of  substitution shall 
be  reserved  to  the  European  Pari lament  and  the  Council  in  alI  cases 
where  no  provision  is  made  for  recourse  to  one  of  the  procedures 
referred  to  in  paragraph  2. 
The  following  procedure  shal I  apply: 
the  Commission  shal I  adopt  the  regulation  in  question  and 
forward  it  to  the  European  Pari lament  and  the  Counci I; 
the  Commission  regulation  shal I  enter  into  force  on  expiry  of  a 
period  of  two  months  reckoned  from  the  date  of  transmission 
unless  the  European  Parliament,  by  a  majority of  its members,  or 
the  Counci I,  acting  by  a  qualified majority,  rejects  the  measure 
within  that  period; 
in  that  event  the  Commission  may  either  adopt  a  new  regulation, 
which  shal I  be  subject  to  the  substitution  procedure,  or  submit 
a  proposal  for  a  regulation;  in  the  latter  case  the  procedure 
laid  down  in  Article  189a  shal I  apply. 
2.  A  law  may  provide  that,  in  the  exercise  of  the  powers  referred  to 
in  the  fourth  indent  of  Article  155,  the  Commission  shal I  be 
assisted  by  an  advisory  committee  composed  of  representatives  of 
the  Member  States,  whose  role  shal I  be  to  deliver  an  opinion on  the 
draft  of  the  measures  to  be  taken;  where  the  measure  to  be  taken 
is  a  regu I at ion,  a  I  aw  may  provide  that  the  Commission  sha II  be 
assisted  by  a  management  committee  and  that  in  the  event  of  the 
Committee  delivering  a  negative  opinion  by  the  majority  provided 
for  in  the  first  indent  of  the  second  subparagraph  of 
Article  148(2),  the  Council,  acting  by  a  qualified  majority,  may 
take  a  different  decision  within  a  given  period. - 63  -
For  the  record 
N.B.:  Consequential  amendments  (addition of  "laws"  and  deletion of 
"directives")  must  be  made  to Articles  190  and  191. - 64  -
Draft  text 
Legislative Procedure  <Co-decision> 
Article 189a 
Where  a  law  Is  enacted  In  pursuance of  this Treaty,  the  following  procedure 
shall  apply: 
1(a)  The  Council,  acting  by  a  qual lfled majority under  the  conditions set 
out  In  paragraph  5,  on  a  proposal  from  the  Commission  and  after  obtaining 
the opinion of  the  European  Parliament,  shall  adopt  a  common  position;  the 
European  Parliament  shal I  have  a  period of  four  months  from  transmission of 
the  proposal  to  give  Its  opinion;  If  the  European  Parliament  does  not 
react  within  this  period,  It  shall  be  deemed  to  have  given  a  favourable 
opinion. 
(b)  If  Its  common  position  Is  compatible  with  the  European  Parliament's 
opinion,  the  councl I  shal I  definitively  enact  the  law.  If  not,  the 
Council's  common  position  shall  be  transmitted  to  the  European  Parliament 
within  a  period  of  four  months  following  delivery  of  the  European 
Parliament's opinion or,  In  the  absence of  an  opinion,  expiry of  the  period 
referred  to  In  point  (a).  The  COuncil  and  the  Commission  shall  Inform  the 
European  Parliament  fully  of  the  reasons  which  led  the  Council  to  adopt 
Its common  position and  also of  the  Commission's  position. 
(c)  If  the  Council  falls  to  adopt  a  common  position  within  the  time 
allowed  and  If  the  European  Parliament  falls  to deliver  an  express opinion, 
the procedure sha II  be  closed.  ···  ·  . . -~  . - - '  . .  ·  .. 
If  the  Council  falls  to  adopt  a  common  position  within  the  time  allowed 
a 1  though  the  European  Par I I  ament  has  de II vered  an  express  opInion,  the 
procedure  laid down  In  paragraph  2 shall  apply. 
2.  Within  one  month  of  transmission  as  provided  for  In  paragraph  1(b), 
the  proposal  shal I  be  subject  to  a  concl I latlon  procedure  within  a 
committee  composed  of  representatives  of  the  European  Pari lament,  the 
Council  and  the  Commission. 
If  the  conciliation  procedure  leads  to  agreement  within  two  months  on  the 
drafting  of  a  joint  text,  this  text  shall  be  deemed  to  be  approved  on 
expiry  of  a  period  of  one  month  reckoned  from  the  declaration  that 
agreement  has  been  reached  unless  the  European  Par II ament,  actIng  by  an 
absolute  majority  of  Its  members,  or  the  Council,  acting  by  a  qualified 
maJority,  rejects  It wlthln  that  period. 
3.  If  the  cone I I I  at I  on  procedure  does  not  I  ead  to  agreement  wIthIn  a 
period  of  two  months,  the  Commission  shall  re-examine  Its  proposal  within 
one  month.  The  re-examined  proposal  shall  be  transmitted  to  the  European 
Parliament,  except  where  It  Incorporates  Parliament's  amendments,  and  to 
the Counc II. 
If  the  European  Parliament  rejects  a  re-examined  proposal  within  a  period 
of  two  months  by  an  absolute  majority  of  Its  members,  the  procedure  shall 
be  closed. - 65  -
If  the  European  Parliament  approves  the  re-examined  proposal  or  falls  to 
react  within  the  time  allowed,  or  If  there  Is  no  need  to  refer  it  to  the 
European  Parliament  pursuant  to  the  first  subparagraph,  the  Council  may 
adopt  the  re-examined  proposal  by  a  qualified  majority,  amend  It 
unanimously  or  reject  It  by  a  simple  majority.  If  the  Council  has  not 
acted on  expiry of  a  period of  two  months  reckoned  from  transmission of  the 
European  Pari lament's approval  or of  the  re-examined  proposal  Incorporating 
the  European  Parliament's  amendments,  the  re-examined  proposal  as  approved 
by  the  European  Parliament  shall  be  deemed  adopted.  The  declaration  to 
that effect shall  be  made  by  the  President of  the  European  Parliament. 
Where  the  Counc II  amends  the  re-examIned  proposa I,  It  sha II  be  deemed 
adopted  If,  within  a  period  of  one  month  from  transmission  of  the  amended 
proposal  to  the  European  Pari lament,  the  European  Pari lament  has  not 
rejected  It  by  an  absolute  majority  of  Its  members.  The  declaration  to 
that effect shall  be  made  by  the  President  of  the Council. 
4.1  Unanimity  shall  be  required  for  the  Council  to  amend  a  proposal  when 
adopting  a  common  position or  definitively enacting a  law. 
As  long  as  a  law  has  not  been  enacted,  the  Commission  may  alter  Its 
proposal  at  any  time  during  the  procedures  provided  for  In 
paragraphs  1  to 3. 
5.  The  periods  referred  to  In  this  Article  may  be  reduced  by  common 
accord  between  the  European  Parliament,  the  Council  and  the  Commission. 
They  shall  be  reduced  by  half  where  the  European  Parliament  or  the  Council 
exercise  their  power  of  substitution  in  respect  of  an  act  adopted  by  the 
Commission,  pursuant  to Article 189b(1). 
1  This  paragraph  takes  over  the  substance  of  paragraphs  1  and  3  of 
Article 149,  which  is  replaced  In  its entirety by  the  new  Article  189a. - 66  -
Present  text of  the  cooperation Procedure 
Article 149(2) 
2.  Where,  In  pursuance  of  this  Treaty,  the  Council  acts  In  cooperation 
wIth  the  European  Par II ament,  ·the  fo I lowIng  procedure  sha II  app 1  y: 
(a)  The  Council,  acting  by  a  qualified  majority  under  the  conditions  of 
paragraph 1,  on  a  proposal  from  the  Commission  and  after  obtaining  the 
opinion of  the  European  Parliament,  shall  adopt  a  common  position. 
(b)  The  Council's  common  position  shall  be  communicated  to  the  European 
Parliament.  The  Council  and  the  Commission  shall  Inform  the  European 
Parliament  fully  of  the  reasons  which  led  the  Council  to  adopt  Its  common 
position and  also of  the Commission's  position. 
If,  within  three months  of  such  communication,  the  European  Parliament 
approves  this  common  position  or  has  not  taken  a  decision  within  that 
period,  the  Councl I  shall  definitively  adopt  the  act  In  question  In 
accordance with  the  common  position. 
(c)  The  European  Pari lament  may  within  the  period  of  three months 
referred to  In  point  (b),  by  an  absolute majority of  Its component  members, 
propose  amendments  to  the  Council's  common  position.  The  European 
Parliament  may  also,  by  the  same  majority,  reject  the  Council's  common 
position.  The  result  of  the  proceedings  shall  be  transmitted  to  the 
Council  and  the Commission. 
If  the  European  Parliament  has  rejected  the  Council's  common  position, 
unanimity  shall  be  required  for  the Council  to act on  a  second  reading. 
(d)  The  Commission  shall,  within  a  period  of  one  month,  re-examine  the 
proposal  on  the  basis of  which  the  Council  adopted  Its  common  position,  by 
taking  Into  account  the  amendments  proposed  by  the  European  Parliament. 
The  COmmission  shall  forward  to  the  Council,  at  the  same  time  as  Its 
re-examined  proposal,  the  amendments  of  the  European  Parliament  which  It 
has  not  accepted,  and  shall  express  Its opinion on  them.  The  Council  may 
adopt  these  amendments  unanimously. 
(e)  The  Council,  acting by  a  Qualified majority,  shall  adopt  the  proposal 
as  re-examined  by  the Commission. 
Unanimity  shall  be  reQuired  for  the  Council  to  amend  the  proposal  as 
re-examined  by  the Commission. 
(f)  In  the  cases  referred  to  In  points  (c),  (d)  and  (e),  the  Council 
shall  be  required  to  act  within  a  period of  three months.  If  no  decision 
Is  taken within  this period,  the Commission  proposal  shall  be  deemed  not  to 
have  been  adopted. 
(g)  The  periods  referred  to  In  points  (b)  and  (f)  may  be  extended  by  a 
maximum  of  one  month  by  common  accord  between  the  Council  and  the  European 
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EXPLANATORY  MEMORANDUM 
Democratic  legitimacY:  Hierarchy  of  norms;  executive  powers;  legislative 
procedure  (co-decision) 
1.  In  Its  opinion  of  21  October  1990  the  Commission  spoke  In  favour  of 
strengthening democratic  legitimacy.  particularly by  giving  the  European 
Parliament  greater  powers: 
In  the  legislative  process.  by  making  changes  to  the  cooperation 
procedure  to  Introduce  powers  of  co-decIsIon.  a I  be It  confIned  to 
legislative  acts;  deadlines  would  be  added  to  guarantee 
effectiveness and  the  scope of  the procedure would  be  widened; 
by  requiring  Pari lament's  assent  to  the 
International  agreements.  with  provision 
consulting  Parliament  In  the  new  area  of 
poliCY; 
conclusion  of  major 
for  InformIng  and 
foreign  and  security 
In  the  budget  procedure  and  In  relation to own  resources; 
In  relation  to  the  Investiture of  the  President  and  Members  of  the 
Commission. 
2.  Parliament's  resolution  of  22  November  1990  on  the  Intergovernmental 
Conferences  and  the  conclusions  of  the  Rome  European  Councl I  of 
15  December  1990  adopted  what  Is  essentially  the  same  line.  adding  that 
Parliament  should  play  a  greater  part  In  monitoring  the  application  of 
Community  policies and  that  the  rights of  petition and  Inquiry  should  be 
consol ldated.  The  European  Council  advocated.  Inter  alIa.  the 
development  of  a  co-decision  procedure  for  legislative  acts  In  the 
hierarchy  of  Community  acts.  and  Parliament  Is  currently  considering 
this question. 
This  paper  deals  solely  with  Parliament's  powers  In  relation  to  the 
adoption of  legislative acts. 
The  same  approach  has  been  adopted  for  Internal  legislation  and 
International  acts.  viz.  Increasing  Parliament's  role  In  relation  to 
legislative acts  In  the strict sense  and  major  International  agreements. 
This  Increased  Involvement  In  the  adoption  of  essential  Community  acts 
presupposes  I  ess  cumbersome  procedures  for  secondary  or  Imp I  ement I  ng 
legislation. - 68  -
3.1.  As  far  as  legislation  is concerned,  It  Is  clear  that,  if  democratic 
legitimacy  Is  to  be  strengthened  while  enhancing  the  effectiveness 
of  Community  decision-making,  the  following  conditions must  be  met: 
3.2.1 
3.2.2 
the  Pari iament/Counci I  co-decision procedure must  be  confined  to 
the  adoption  of  primary  legislation,  the  laws  of  the  Union; 
Implementation  of  these  laws  would  be  a  matter  for  national 
governments  or  the  Commission;  however,  as  the  Commission 
Indicated  In  Its  21  October  1990  opinion,  the  Councl 1  would 
continue  to  be  central  to  the  Institutional  system  In  the 
context  of  the  overall  balance  of  the  revised  Treaty,  which 
would  provide  for  a  significant  Increase  In  Its  powers  In 
relation  to  economic  and  monetary  union  and  a  common  foreign 
pol icy; 
the  co-decision  procedure  must  facilitate  decisions  and  promote 
dialogue  between  the  three  Institutions  involved  In 
decision-making. 
Hierarchy of  norms 
A hierarchy  of  norms,  already existing  In  the  legal  systems of  most 
Member  States,  must  be  introduced:  Treaty,  law,  national 
implementing  measures  or  Community  regulations,  and  administrative 
implementing  provisions. 
The  revised  version  of  Article  189  defines  a  law  as  an  act  covered 
by  the  co-decision  procedure,  meaning  that  the  procedure  can  be 
appl led  in  every  field  of  Community  activity,  but  only  in  relation 
to  the  basic elements of  the matter  to  be  dealt  with.  It  therefore 
introduces  the  principle of  a  hierarchy of  norms. 
This  distinction  should  make  it  easier  to  adapt  to  the  foreseeable 
pattern  of  Community  legislative  activity.  This  Is  expected  to 
dec I i ne  somewhat  from  1993  onwards  and  the  nature  of  CommunIty 
legislation  will  change,  basic  regulations  gradually  becoming  as 
permanent  and  fundamental  as  national  legislation.  It  should  also 
make  it  possible: 
to  give  Parliament  a  greater  part  to  play  In  the  exercise  of 
what  Is  one  of  its  natural  functions,  the  legislative  function 
in  the  proper  sense,  by  removing  technical  questions  and  matters 
of  detai I  from  its agenda; 
to  ensure  that  the  principle  of  subsidiarity  is  adhered  to,  by 
providing  an  opportunity,  as  a  general  rule,  for  the  adoption of 
national  implementing  measures,  to  be  laid  down  In  each  law  on  a 
case-by-case basis; i 
.; 
I  ., 
I 
I 
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to  place  relations  between  the  Institutions  on  a  rational, 
balanced  footing  and  thereby  Increase  the  overall  effectiveness 
of  the Community's  decision-making  process; 
to  sImp II fy  and  c I  ar I  fy  the  system  of  CommunIty  acts,  thereby 
making  It  easier  for  national  parliaments  and  authorities  to 
take  them  Into  consideration;  In  particular,  It  should  make  It 
possible  to  do  away  with  the  directive,  currently  a  hybrid 
Instrument  of  ambiguous  status. 
As  a  new  category  of  Community  act,  the  law  would  be  at  the 
pinnacle of  the  hierarchy of  secondary  legislation: 
from  the  formal,  organic point  of  view,  a  law  would  be  an  act of 
the  Community's  reglslature,  I.e.  Par I lament  and  the  Council 
acting  In  accordance  with  the  co-decision  procedure;  Its 
Intervention would  be  confined  to  the  adoption of  laws; 
a  law  would  be  defined  first  and  foremost  by  reference  to  Its 
content;  In  the  words  used  by  the  Court  of  Justice  In  its 
judgment  on  the  KOster  case,  the  sole  purpose  of  a  law  would  be 
to  determ lne  prIncIples  and  genera I  gul de I I  nes  and  "the  bas I  c 
elements  of  the  matter  to  be  dealt  with";  this  means  that  the 
basic  pr lnclples  would  have  to  be  determined  by  a  law  In  all 
sectors;  furthermore,  certain  rules  would  have  to  be  enshrined 
In  a  law  because of  their  Intrinsic  legal  value;  the  rule could 
be,  for  Instance,  that  provisions  creating  new  obligations  and 
I labilities to be  borne  by  private  Individuals or  businesses  and 
determining  the  guarantees  the  latter  should  enjoy  In  any 
Uember  State  should  be  laid  down  In  a  law;  there  would 
therefore  be  a  double  (cumulative)  criterion  for  defining 
matters  to  be  dealt  with  by  a  law:  the  "basic elements"  In  all 
cases plus sufficiently detailed rules  In  the  case of  provisions 
affecting  the  rights  and  obi igatlons  of  those  subject  to  the 
law;  by  contrast,  alI  measures,  even  those  of  general  and 
permanent  effect,  covered  by  the  notion of  Implementation  would 
not  be  covered  by  a  law; 
as  for  Its effects,  a  law  should  be  of  the  same  kind  and  scope 
In  the  Community's  legal  order  (It  should  be  binding,  enjoy 
primacy  and  be  directly  applicable),  Irrespective of  whether  It 
Is  Implemented  by  the  Uember  States or  by  the  Institutions; 
Another  key  feature  of  the  proposed  reform  Is  that  a  law  could  be 
Implemented  In  whole  or  In  part  by  Uember  States. 
In  this way  the essence of  the directive would  be  retained,  and  the 
Instrument  restored  to  Its  Initial  status.  Since  a  law  would  deal 
with  the  basic  elements  rather  than  with  the  detail  of  an  Issue, 
Uember  States  would  have  considerable  discretion  In  the  choice 3.2.4 
3. 2 .5.1 
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of  the  method  to  be  used  to  achieve  the  objective  set  out  in  the 
law.  It  goes  without  saying  that  these objectives would  retain alI 
their  significance  and  that  the  Commission  would  continue,  as  at 
present,  to  ensure  that  Member  States  complied  with  the  provisions 
of  Community  law. 
Similarly,  the  principle of  subsidiarity would  be  respected  In  full 
since each  law  would  specify,  on  a  case-by-case basis,  the  division 
of  tasks  between  the  Member  States  on  the  one  hand  and  the 
Community's  institutions  on  the  other  (see  3.2.4  below).  The 
subsidiarity  principle  states  that  what  cannot  be  done  better  at 
Community  level  at  the  implementation  stage  should  be  left  to  the 
national  authorities.  It  would  therefore  be  for  the  Commission  In 
its  proposals,  and  for  Pari lament  and  the  Council  In  their 
amendments  to  them,  to bear  this  in  mind. 
The  main  criteria applicable  to  this  division  of  tasks  wi  I I  be  the 
extent  of  the  need  for  uniformity  given  the  objective  to  be 
achieved  to  comply  with  a  law- that  is  to  say,  the  requirements of 
non-discrimination  and  legal  certainty  and  the  relative 
complexity of  the matter  being  dealt  with. 
In  the  absence  of  a  specific  reference  to 
national  level,  implementation  would  be  a 
Community's  institutions,  an  approach  which 
arrangement  for  regulations at  present. 
implementation  at 
matter  for  the 
is  close  to  the 
Executive  powers  would  be  vested  In  the  Commission  by  the  Treaty, 
in  the  case  of  both  re~~iatory  :measures  and  administrative 
prov1s1ons.  A  law  could  n6t.depart  from  this  general  rule.  This 
confirms1  the  principle  already  recognized  in  Article  145,  third 
indent,  of  the  EEC  Treaty,  doing  away  with  the  option  now  open  to 
the  Counci I  of  reserving  the  right  to  exercise  implementing  powers 
itself  In  "specific  cases",  in  other  words,  with  no  clear  or 
verifiable  I imit,  or  using  committee  procedures  which  are  either 
too  cumbersome  or  provide  no  guarantee  that  a  decision  will  be 
taken. 
One  consequence  is  that  a  law  could  only  stipulate  that  the 
Commission  be  assisted  by  an  advisory  committee  or  a  management 
committee,  the  latter  being  possible  only  in  the  case  of 
regulations  (see  (new)  Article  189b(2)). 
However,  in  all  cases  where  no  provision  is 
procedure,  a  substitution  mechanism  would 
secondary  legislation  (regulations)  adopted 
pursuant  to  primary  legislation  (laws). 
made  for  a  commIt tee 
be  Introduced  for 
by  the  Commission 
Pari lament  and  the  Counci I  could  avai I  themselves  of  the 
substitution mechanism  at  the  stage  preceding  entry  into  force  of  a 
Commission  regulation.  If  the  legislature  considered  that  the 
Commission  was  exceeding  its powers  or  straying  from  the  guldel lnes 
I  aid  down  in  a  I  aw,  or  Indeed  for  reasons  of  expediency,  thIs 
mechanism  would  allow  it  to  act  in  place  of  the  Commission.  The 
relevant  procedure  is  defined  in  Article  189b(1).  It  stipulates 
that,  following  adoption of  a  regulation,  the Commission  would 
1  See  Article  155,  fourth  indent. - 71  -
forward  the  text  to  Parliament  and  the  Councl I.  Entry  into  force 
would  be  suspended  for  two  months.  During  this  Interval  both 
Par II ament  (by  a  majority  of  its  members)  and  the  Counc i I  (by  a 
qualified  majority)  could  challenge  the  measures  adopted  by  the 
Commission.  If  either  institution  exercised  this  option  the 
Commission,  depending  on  individual  circumstances,  could  either 
adopt  a  new  regulation  (which  would  again  be  subject  to  the 
substitution  mechanism)  or  present  a  proposal  for  a  regulation. 
As  an  exception  to  the  general  rule  that  only  a  law  Is  subJect  to 
the  co-decision  procedure,  this  proposal  would  be  subject  to  the 
full  legislative  process.  This  solution  would  come  into  play 
above  alI  In  cases  of  a  wide  divergence  of  opinion  between 
Parliament  and  the  Council,  or  between  one  of  these  Institutions 
and  the Commission. 
This  would  not  exclude  the  possibility,  In  certain  areas,  of  the 
Commission  informing  Parliament  and  the  Council  of  its  rules  and 
regulations  either  in  advance  (in  the  case  of  agriculture  for 
Instance)  or  after  the  event  (in  the  case  of  research  for 
instance). 
3.2.5.2 The  substitution mechanism  would  be  in  addition  to  the  possibiii~Y 
already  open  to  each  of  the  institutions  (Parliament,  Counci 1  and 
Commission)  of  asking  the  Court  to  annul  an  act  of  another 
Institution  on  grounds  of  i I legal lty,  particularly  where  that 
Institution has  acted ultra vires  (Article  173,  first  paragraph}. 
3.2.5.3 The  right  to  challenge  regulatory  acts  could  also  be  made  more 
widely,  indeed  generally,  available  to  private  individuals, 
provided  they  could  invoke  a  sufficiently  flagrant  Infringement  of 
a  higher  legal  provision  designed  to  protect  them.1  This  would 
not  only  safeguard  the  principle of  legality,  which  is  the  basis of 
any  democratic  legal  order,  but  also guarantee  the  effectiveness of 
the Community's  decision-making  process. 
3.3.1  The  co-decision  procedure 
3.3.2 
The  object  here  is  to  move  on  from  the  cooperation  procedure 
introduced  by  the  Single  Act  to  genuine  Joint  decision-making  by 
the  two  branches of  the  legislature,  Pari lament  and  the  Counci I. 
The  co-decision  procedure  described  in  Article  189a  (new), 
applicable  to  the  enactment  of  a  law,  is  therefore  based  on  the 
existing  cooperation  procedure,  a  device  which  has  proved  its 
This  solution  would  entail  amending  Article  173,  under  which  private 
individuals  may  Institute  proceedings  for  annulment  only  in  respect  of 
acts  which  are  "of  direct  and  individual  concern"  to  them,  in  other 
words  usual Jy  measures  appl lcable solely  to an  individual. - 72  -
worth.1  Two  key  elements  of  Interinstitutional  dialogue  are 
retained,  namely  the  Commission's  right  to  amend  Its  proposal  at 
any  time  and  the  rule stipulating that  the  Council  may  only  amend  a 
Commission  proposal  by  unanimous  vote  (paragraph  4). 
But  this  legislative  procedure  would  Involve  genuine  joint 
decision-making,  that  Is  to say,  express power  of  rejection by  both 
Parliament  and  the  Council  at  the  final  stage  of  the  procedure, 
which  would  prevent  an  act  being  adopted  (see  Article 189a(3), 
second,  third and  fourth  paragraphs). 
This  means  that  Parliament  could  exercise  Its  power  of  amendment 
(or  an  equivalent  power)  at  two  points:  on  first  reading  - as  Is 
now  the  case  under  the  cooperation  procedure  -and  In  the  context 
of  the  concl liatlon  procedure  <see  3.3.3(b)  below),  where  It  could 
influence  the  content  of  the  text  on  equal  terms  with  the  Council 
and  the  Commission.  In  certain  circumstances,  therefore, 
Parliament  would  "have  the  last  word",  whereas  under  the  present 
system  the  final  say  always  rests with  the  Councll.2 
However,  the  entire  procedure  has  been  designed  to  facl I I tate 
agreement  and  avoid  rejection.  The  danger  of  deadlock  has  been 
reduced  to  a  minimum  and  effectiveness  Increased.  In  the  first 
place,  binding  time  limits  have  been  fixed  for  each  stage  of  the 
procedure.  These  wl  II  be  adhered  to  because  failure  to  do  so  will 
have  precise  conseQuences,  making  It  Impossible  for  the  offending 
Institution  to make  Its views  known  at  that  stage of  the  procedure. 
Time  limits could  be  reduced  by  agreement  between  the  Institutions: 
an  Interinstitutional  agreement  wl  I I  be  needed  to  settle  the 
problem  of  emergencies  and  cases  where  minor  amendments  have  to  be 
made  to  a  law.  Time  limits  would  be  automatically  reduced  by  half 
In  the  event  of  substitution  (paragraph  5). 
In  addition,  there  Is  provision  at  the  second  stage  for  a 
concl llatlon  procedure  In  the  event  of  Parliament  and  the  Council 
fal I lng  to  reach  complete  agreement  (Article  189a(2).  This  If 
successful  will  lead  to  tacit  approval  of  the  act  <rejection  by 
contrast  would  have  to be  explicit)  (see  3.3.3(b)  below). 
It  follows  that,  even  with  the  Introduction  of  a  conciliation 
procedure,  there would  be  no  danger  of  making  the  procedure  longer 
than  It  Is  at  present.  The  existing cooperation  procedure  Imposes 
no  time  I lmits  for  the  successive  stages.  Even  assuming  the  worst 
scenario  - i.e.  conci I latlon  fal Is  and  the  Counci I  amends  a 
re-examined  proposal  at  the  end  of  that  stage  - the  co-decision 
1  The  text of Article 149(2),  which  codlfie$ the  cooperation procedure,  Is 
reproduced  after  the  (new)  Article 189a.  ;\ 
2  In  Member  States  with  bicameral  parliaments,  the  final  say  does  not 
always  rest  with  one  of  the  two  chambers. 3.3.3 
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procedure  would  be  shorter  on  average  than  the  cooperation 
procedure.1  Thus  the  decision-making  process  becomes  more 
effective and  gains  Increased  legitimacy  at one  stroke. 
The  co-decision procedure would  operate as  follows: 
(a)  In  essence  the  first  reading  would  be  the  same  as  under  the 
cooperation  procedure,  except} that  the  Counci I  would  be 
entitled to enact  a  law  immediately  by  qualified majority,  or 
by  unanimous  vote  if  it  amends  a  Commission  proposal, 
provided  it  is  entirely  in  conformity  with  Pari lament's 
opinion  (paragraph  1(b)). 
However,  the  fixing  of  binding  time  limits  as  early  as  the 
first  reading  stage  (paragraph  1(a)  and  (b))  means  that 
arrangements  need  to  be  made  for  dealing  with  the 
consequences  of  any  failure  to adhere  to  time  J imits. 
If  neither  Parliament  nor  the  Council  acts  before  the  time 
limit  expires,  the  procedure  will  be  regarded  as  closed 
(paragraph  1(c),  first  subparagraph). 
If  on I  y  Par I i amant  fa i Is  to  act,  it  w  i I I  be  deemed  to  have 
delivered  a  favourable  opinion  (paragraph  1(a)),  whereupon 
the  Council  can  adopt  its  common  position  and  proceed  to  the 
next  stage  of  the  interinstitutional  dialogue,  the 
conci I iation procedure.2 
If  only  the  Counci I  fai Is  to  meet  the  deadline,  the  same 
applies  (paragraph  1(c),  second  paragraph). 
(b)  At  this  stage  a  conciliation  process  will  be  initiated  in  a 
tripartite  committee  (representing  Parliament,  the  Council 
and  the  Commission).3  A  time  I imit  wi  I I  apply  to  this 
procedure  (paragraph  2). 
Contrary  to  the  recommendations  of  the  Mart in  report,  the 
Commission  would  be  represented  at  the  conci I iation stage  and  could 
therefore  exercise  its  right  of  initiative,  including  the  right  to 
amend  its  proposal,  throughout  the  procedure  to  faci I itate  a 
consensus.  In  the  Commission's  view  the  conci I iation  procedure 
1  The  cooperation  procedure  takes  20  months  on  average.  In  exceptional 
cases  (German  unification  for  instance)  it  takes  much  less  time.  But  In 
others  there  is  sti I I  no  outcome  several  years  after  the  initial 
proposals  were  submitted  (cf.  two  1986  proposals  on  insurance  (annual 
accounts- liquidation)  and  two  1988  proposals  on  Intellectual  property 
(protection  for  computer  programs  and  biotechnology  products)). 
2  Where  the  common  position  is  in  line  with  Parliament's  opinion  (or  the 
Commission's  proposal  where  Pari lament  does  not  deliver  an  opinion),  the 
Counci I  could  enact  the  law  at  this point  (paragraph  1(a)). 
3  The  exact  composition  of  the  conciliation  committee  will  have  to  be 
enshrined  in  an  interinstitutional  agreement. - 74  -
should  minimize  the  danger  of  deadlock  or  outright  rejection.  It 
provides  a  better  guarantee  than  a  bipolar  Pari lament/Councl I 
relationship of  protecting  the  Interests of  alI  the  Member  States. 
Within  the  conciliation committee  the  Counci I  would  be  able  to  take 
immediate  account  of  Parliament's  amendments,  it  being  understood 
that  the  Commission  would  retain  the  right  to  withdraw  Its 
proposa I. 
It  should  be  noted  that  there  is  no  provision  for  a  decision  or  a 
vote  by  the  conciliation committee.  The  aim  here  Is  to  promote  the 
emergence  of  a  consensus  between  the  three  institutions and  do  away 
with  any  problem of  the  representativeness of members. 
If  concil latlon  succeeded  within  the  tripartite committee  the  only 
course  left  open  to  Pari lament  and  the  Council  would  be  to  reject 
the  resulting  text  by  a  given  deadline  (silence  being  taken  to 
signify  approval)  (second  subparagraph  of  paragraph  2). 
Constitutional  law  requires  that  the  text  while  "favourably  viewed" 
within  the  committee  should  at  least  be  given  official  tacit 
approval  by  the  institutions  themselves. 
If  conci I iation  failed  (paragraph  3),  the  final 
existing  cooperation  procedure,  updated  in 
Tindemans-Delors  proposal,  would  be  combined  with 
out  in  the  Belgian  Government's  memorandum,  i.e. 
reject  the  Council's  final  text.  In  this  way  the 
longer  be  the only  institution with  a  final  say. 
stage  of  the 
I i ne  w  i t h  the 
the  proposal  set 
Pari lament  could 
Counci I  would  no 
Under  the  existing  cooperation  procedure,  following  the  second 
reading,  the  re-examined  proposal,  whether  or  not  it  takes  account 
of  some  or  all  of  Par I lament's  amendments,  can  be  adopted  by  the 
Counc I I  act i ng  by  a  qua I if i  ed  major I t y.  or  amended  by  unanImous 
vote;  if  no  decision  is  taken  within  the  time  limit,  the  procedure 
Is  closed.  Under  the  new  co-decision  procedure,  the  Councl I  could 
take  a  decision  on  a  re-examined  proposal  only  If  it  Incorporated 
all  Pari lament's  amendments  or  if  the  proposal,  having  been 
referred  to  Pari lament  again,  was  not  rejected  by  an  absolute 
majority  of  its members.  Contrary  to  the  present  arrangement,  the 
procedure would  be  closed  if  Pari lament  rejected a  proposal  at  this 
stage. 
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If  the  proposal  was  not  rejected,  the  Council  could either  adopt  it 
by  a  Qualified majority,  amend  it  by  unanimous  vote or  reject  it  by 
a  simple  majority.  If  the  Council  amended  the  revised  proposal, 
Pari lament  would  have  a  further  opportunity  to  reject  it  by  an 
absolute majority of  Its members. - 76  -
THE  SOCIAL  DIMENSION  AND  THE 
DEVELOPMENT  OF  HUMAN  RESOURCES - 77  -
Draft  text 
TITLE  Ill:  THE  SOCIAL  DIMENSION  AND  THE 
DEVELOPMENT  OF  HUMAN  RESOURCES 
ChaPter  1:  $Qclal  oroylslons 
The  provisions  of  Chapter  1  of  Title  Ill  of  Part  Three  of  the  Treaty 
are  replaced  by  the  following Articles. 
Art lc!e 117 
The  Union's  objectives  shall  be  to  Improve  living  and  working 
condItIons,  to  guarantee  faIr  soc Ia I  protect I  on,  to  encourage  the 
dialogue  between  management  and  labour,  to develop  human  resources  and 
to combat  social  marginal izatlon. 
These  objectives  shal I  be  pursued  through  the  completion  of  the 
Internal  market  and  Economic  and  Uonetary  Union.  They  shall  also  be 
Implemented  through  structural  policies,  the  adoption  of  common  rules 
and  through  agreements  concluded  between  management  and  labour. 
In  pursuing  these  objectives,  the  Union  shall  have  regard  to  the 
competitiveness  of  companies  and  the  diversity of  national  practices, 
especially  In  the area of  contractual  relations. 
Article 118 
1.  In  order  to  attain  the  objectives  set  out  In  Article 117,  the 
Union  shall  complement  and  support  the action of  the Uember  States 
In  the  following  areas: 
the  working  environment  and  protection  of  the  health  and 
safety of workers; 
living  and  working  conditions,  so  as  to  ensure  the  protection 
of basic  rights of workers; 
basic  and  advanced  vocational  training; 
levels of  ski ~Is; - 78  -
Information  for  and  consultation and  participation of workers; 
the  functioning  of  the  labour  market,  In  so  far  as  this  Is 
made  possible by  economic  convergence  and  th~ approximation of 
social  practices  In  the  Member  States. 
2.  To  this  end  the  Council  and  the  European  Parliament,  acting  on  a 
proposa 1  from  the  CommIssIon  In  accordance  wl th  the  co-dec Is I  on 
procedure  and  after  consulting  the  Economic  and  Social  Committee, 
shal I  adopt,  by  means  of  laws,  minimum  requirements  applicable  In 
each  Member  State. 
3.  Before  presenting  proposals  In  accordance  with  paragraph  2,  the 
Commission  shall  consult  ...  on  the  possibility  of  attaining  the 
objectives  set  out  In  paragraph  1  through  framework  agreements  In 
accordance  with  Article 118b.  Where  the  Commission  establishes 
that  a  framework  agreement  Is  possible,  It  shall  take  the 
Initiative  of  Initiating  the  procedure  provided  for  In 
Article 118b.1 
If  such  an  agreement  cannot  be  reached  within  a  reasonable  time, 
the  procedure  provided  for  In  paragraph  2 shall  apply. 
4.  Where  a  law  Is  not  to  be  Implemented  by  the  Member  States,  the 
CommIssIon  sha I I  be  assIsted  by  a  ...  2  actIng  as  a  management 
committee  within  the meaning  of Article 189b(2)  In  respect  of  such 
Implementing  regulations as  It  Is  to adopt. 
A  law  may,  however,  In  the  first  Instance,  leave  the 
responsibility  for  Implementation  of  all  or  some  of  Its provisions 
to management  and  labour. 
5.  Provisions  adopted  pursuant  to  this Article  shall  not  prevent  any 
Member  State  from  maintaining  or  Introducing  more  stringent 
protective measures  compatible with  this Treaty. 
6.  This  Article  shall  not  apply  to  measures  regarding  the 
harmonization of  social  security systems,  the  right of  association 
or  the conditions governing  the  right  to strike,  nor  to provisions 
regarding  access  to  employment  for  nationals  of  non-member 
countries. 
Measures  In  these  areas  shall  be  adopted  In  accordance  with  the 
procedure  provided  for  In  Article 235. 
1  The  Commission  may  adjust  the  proposed  provisions  of 
Articles 118(3)  and  118b(2)  In  the  light of: 
the  outcome  of  dIscussIons  In  the  ad  hoc  Group  on  Soc I  a I 
Dialogue; 
the  Involvement  In  the  procedure  of  a  consultative  body,  the 
nature of  which  remains  to be  determined. 
2  A consultative organ of  a  type  to be  determined. - 79 -
Article 118b1 
1 .  The  CommIssIon  sha I I  endeavour  to  deve I  op  the  d I  a I  ogue  between 
management  and  labour  at  European  level  which  could,  If  the  two 
sides  consider  It  desirable,  lead  to  relations  based  on 
agreements,  Including  [framework]  agreements  applying  throughout  a 
trade or  Industry at  European  level. 
2.  At  the  request  of  the  part les  concerned,  [framework]  agreements 
may  be  the subject of  a  Commission  recommendation  or  of  a  decision 
taken  by  the Councl I,  acting  by  a  qual If led  majority on  a  proposal 
from  the  Commission  after  consulting  the  European  Parliament  and 
the  EconomIc  and  Soc I  a I  CommIttee,  and  addressed  to  the  Uember 
States  so  as  to  make  them  mandatory  for  the  duratIon  of  the 1  r 
validity. 
Article 119 
1.  Each  Uember  State  shall  ensure  equality of  treatment  between.men 
and  women  at  work.  In  particular,  It  shal 1 ensure  the  appl lcatlon 
of  the  principle  that  men  and  women  should  receive  equal  pay  for 
equal  work  and  enjoy equal  opportunities on  the  labour  market. 
2.  For  the  purpose of  this Article,  "pay"  means  the ordinary basic or 
minimum  wage  and  any  other  consideration,  whether  In  cash  or  In 
kind,  which  the  worker  receives,  directly  or  Indirectly,  In 
respect  of  his employment  from  his employer. 
Equal  pay  without  discrimination based  on  sex  means: 
(a)  that  pay  for  the  same  work  at  piece  rates  shal I  be  calculated 
on  the basis of  the  same  unit of measurement, 
(b)  that  pay  for  work  at  time  rates shal I  be  the  same  for  the  same 
job. 
1  The  Commission  may  adjust  the  proposed  provisions  of 
Articles 118(3)  and  118b(2)  in  the  I lght  of: 
the  outcome  of  discussions  in  the  ad  hoc  Group  on  Social 
Dialogue; 
the  Involvement  In  the  procedure  of  a  consultative  body,  the 
nature of  which  remains  to be  determined. - 80 -
3.  Measures  to  facilitate  the  Implementation  of  the  principles  laid 
down  In  paragraph  1  shall  be  taken  In  the  form  of  laws  adopted  In 
accordance  with  the  co-decision  procedure  by  the  council  and  the 
European  Par II ament,  actIng  on  a  proposa I  from  the  CommIssIon 
after  consulting  the  Economic  and  Social  Committee. 
Article 120 
A  law  adopted  In  accordance  with  the  co-decision  procedure  by  the 
Counc II  and  the  European  Par I I  ament,  actIng  on  a  proposa I  from  the 
Commission  after  consulting  the  Economic  and  Social  Committee,  shall 
define  the  conditions  In  which  actions  to  promote  the  attainment  of 
the  obJectives  set  out  In  Article 117,  (especially)  through  exchanges 
of  lnformat I  on  and  exper lence,  may  be  launched  In  the  framework  of 
multlannual  programmes. 
Article 121 
The  Commission  shall  each  year  make  a  report  on  the  evolution  of  the 
social  situation  In  the  Union.  It  shall  transmit  this  report  to  the 
European  Parliament,  the  Council  and  the  Economic  and  Social 
Committee. 
The  European  Pari lament  may  Invite  the  Commission  to  draw  up  reports 
on  specific problems  concerning  the social  situation. '.I 
'I 
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EXPLANATORY  MEMORANDUM 
The  social  dimension  and  the deyelopment  of human  resources 
The  object lves  of  social  policy,  which  Is  Inseparable  from  economic 
poI Icy,  are  to  ensure  a  hIgh  I eve I  of  emp I oyment ,  to  Improve  I I vI ng 
and  working  conditions  with  a  view  to  harmonizing  them  while 
maintaining  the  Improvement,  to  develop  human  resources,  to  enhance 
solldar lty  and  to  combat  all  forms  of  social  marglnallzat ion.  These 
objectives are  sacrosanct. 
OBJECT  AND  METHODS  OF  SOCIAL  REGULATION:  CHANGES  AND  PERMANENT 
FEATURES 
However,  In  recent  years  the  circumstances  In  which  social  policy  Is 
conducted  have  changed  considerably  and  deep-set  trends,  common  to  al 1 
the  Member  States,  have  become  apparent.  In  a I I  II  ke II  hood,  these 
trends  wl I I  continue  over  the  next  few  decades. 
(a)  In broad  terms,  the  trends  can  be  described  as  follows: 
The  Internationalization  of  economies,  in  some  cases  even 
their globalization,  has  Intensified.  In  the  Community,  the 
removal  of  Internal  frontiers  will  lead  to  substantial 
transnat lona I  lntegrat ion  of  fIrms  and  Increased  workforce 
mobility.  Indeed,  this  Is already well  under  way. 
In  this  context,  Improvement  of  the  competitiveness  of  firms 
by  keeping  costs  under  control  and  seeking  greater 
flexibilitY  In  working  conditions  and  the  organization  of 
work  Is  now  a  generally  recognized  Imperative.  This  Is  to 
be  perceIved  as  the  resu It  of  the  acceptance  of  economIc 
constraints  by  a•l  those  Involved.  The  introduction  of  new 
technologies. Is of major  significance  here. 
The  quest  for  competitiveness  Is  being  pursued  along 
specifically  national  lines.  But  It  entails  major  changes 
In  all  the  Member  States,  with  considerable  qualitative  and 
quantitative effects on  employment  and  labour  relations. 
Indeed,  all  the  principal  variables  In  the  world  of 
employment  have  altered  as  a  result:  the  proportion  of  the 
I abour  force  accounted  for  by  the  tertIary  sector  and  by 
women  has  Increased;  forms. of  employment  and  methods  of 
remuneration  have  become  more  diverse;  the  organization  of 
work  and  working  time  has  become  more  flexible;  recognition 
has  been  given  to  the  fundamental  role  of  training,  both 
Initial  and  continuing;  the  mix  of  qualifications  required 
Is  changing;  geographical  and  occupational  mobility  Is  on 
the  increase,  and  so  on. - 82  -
At  the  same  time,  the  aspirations  of  workers  - In  fact,  of 
the  publ lc  at  large- have  also altered and  diversified.  In 
this  way,  the  needs  of  firms  and  the  aspirations  of 
1  nd I  vI dua Is  have  found  new  areas  of  convergence  (e.g.  new 
forms  of employment). 
(b)  A basic  feature  of  European  patterns  of  change  and  of  Europe's 
social  model  Is  that,  In  most  cases,  these developments  have  been 
kept  under  control  and  In  balance  by  bargaining  between  the  two 
sides of  Industry.  Of  course,  this has  caused  adJustments  to be 
made  In  the way  In  which  developments  are  handled. 
The  main  change  has  been 
handling  of  problems  and 
negotiation  at  firm  level. 
(dialogue,  participation) 
employers  and  workers. 
a  clear  move  to  decentral lze  the 
In  particular  a  shift  towards 
In  some  cases,  direct  relations 
have  been  established  between 
In  practice,  decentralization  takes  the  form  of  a  new  Interplay 
between  levels  of  negotiation:  a  wider  range  of  Issues  Is  dealt 
with  at  firm  level,  though  the  higher  levels  are  not  abandoned. 
The  role of  the  latter  Is  developing:  for  example,  framework  or 
coordination  agreements,  which  are  essential  for  the  development 
and  harmonious  application of  company  agreements,  are  tending  to 
be  worked  out  at  lnteroccupatlonal  or  Industry  level  (e.g.  the 
May  1990  agreement  on  workIng  tIme  In  the  German  meta 1-work I  ng 
Industry or  the  Italian  labour  costs agreement  of  January  1990). 
At  the same  time,  In  several  Member  States central  government  has 
Intervened,  using  a  variety  of  methods,  to  change  the  rules  and 
mechanisms  of  Industrial  relations  (In  France  the  Auroux  Act  of 
1982;  In  Spain  the  Representation  of  Trade  Unions  and 
Employers  Act  of  1984;  In  the  United  Kingdom  the 
1984 Trade  Union  Act)  or  to  regulate  wage  bargaining  (Indexation 
relaxed  or  dropped  altogether  In  Belgium,  Denmark,  France,  Italy 
and  the  Netherlands). 
(c)  Despite  these  developments  and  regardless of  alI  the  speclflc~lly 
national  considerations,  the  fact  remains  that  the  autonomy  of 
the  two  sides  of  Industry  - an  autonomy  conceded  by  the  public 
authorities  - has  been  maintained:  negotiation  at  different 
levels  has  remained  a  basic  component  of  regulat lon  In  all  the 
Member  States,  which  Is  something  specific  to  the  Industrial 
relations  field.  The  reasons  why  this  Is  still  the  case  are  as 
much  political  as social  or  economic.  As  one  of  the  recitals to 
the  Charter  states,  "the  social  consensus  contributes  to  the 
strengthening  of  the  competitiveness  of  undertakings,  of  the 
economy  as  a  whole  and  to  the  creation  of  employment;  In 
this  respect  It  Is  an  essential  condition  for  ensuring  sustained 
economic  development". 
Furthermore,  In  the  attempt  to  keep  change  under  control  and  to 
make  structures  and  human  resources  more  adaptable,  the  field 
covered  by  Industrial  agreements  has  been  extended  - to  take  In 
matters  which  had  previously  been  dealt  with  separately  (e.g. 
negotiations on  flexibility)  and  to go  beyond  the  limited context - 83  -
of  the  firm  to  encompass  certain  fundamental  social  values:  for 
Instance,  anticipating  social  problems  (particularly  connected 
with  employment)  caused  by  decisions  to  Invest  or  disinvest;  the 
environment;  lifestyles  and  family  life;  equal  opportunities, 
sol ldarlty and  measures  to combat  social  deprivation. 
over  and  above  national  Initiatives and  practices,  the  Community  most 
certainly has  a  role  to play  In  serving  the  purposes of  social  pol Icy 
and  In  regulating certain changes. 
But  It  has  to  adjust  to  developments,  to  changed  circumstances,  both 
In  Its  own  legislation  and  In  encouraging  regulation  based  on 
agreement.  In  other  words,  the  Community's  social  policy  has  to 
provide  the appropriate  framework  for  the shared  and  balanced  control 
of  change  while  also  helping  to  consolidate  and  Improve  the  European 
soc I  a I  mode I . 
THE  GROUNDS  FOR  REVISION 
With  this  In  view,  there  are  a  number  of  arguments  which  plead  in 
favour  of  modifying  and  extending  the  scope  of  the  Community's  social 
policy. 
(a)  FIrst,  there  Is  the  very  nature  of  the  process  of  European 
Integration:  the  establishment  of  a  single  economic  and  social 
area  In  which  economic  and  social  advances  are made  In  step.  We 
need  to keep  up  the momentum  provided  by  the  European  Councl Is  of 
Hannover  (June  1988)  and  Madrid  (June  1989:  "the same  importance 
must  be  given  to  social  aspects  as  to  economic  aspects  and  they 
should consequently  be  developed  In  a  balanced  fashion"). 
(b)  The  Community  Charter of  the  Fundamental  Social  Rights of  Workers 
adopted  by  the  Strasbourg  European  Council  reflects  the  urge  to 
establish  and  build  upon  a  platform of  fundamental  rights  shared 
by  all  the  Member  States.  This  solemn  declaration  voices  two 
ambitions: 
It  Is  a  proclamation  of  European  Identity,  reaffirming  the 
plan  to secure  the  harmonious  development  of  the  Community  on 
the  basis of  social  progress,  under I lning  the  Imperative  need 
for  Increased  solidarity  and  a  refusal  to  allow  changes  to 
result  In  more  and  more  people with  outdated ski I Is; 
It  Is  an  expression  of  the  determination  to  combat  social 
dumping. 
The  enforcement  of  these  rights  - through  the  introduction  of 
minimum  provisions,  for  Instance  - Is  partly  a  matter  for  the 
Community,  as  far  as  Its  powers  extend.  The  Implementation  of 
the  social  action  programme  to  give  effect  to  the  Charter  has 
shown  how  Inconsistent  and  Inappropriate  (e.g.  legal  basis  for 
the  proposa I  for  a  DIrectIve  on  non-standard  forms  of 
employment),  how  anachronistic  (Articles  120  and  122)  or  how 
Incomplete  (Article 119)  the Treaty  is. 
(c)  Completion  of  the  Internal  market  and  economic  Integration  have 
clear I  y  shown  the  need  (g I  van  the  transnat iona I  nature  of  the - 84  -
problems  Involved)  for  Community  action  In  areas  which  have 
hitherto  not  been  very  sensitive  or  whose  Importance  has  been 
disputed,  such  as: 
the  protection  of  workers'  rights  In 
transfrontler  operations  (company  mergers, 
bankruptcies,  collective redundancies); 
the  case  of 
takeover  bids, 
Information/consultation,  or  even  participation  (Industrial 
democracy  and/or  financial  participation)  of  employees  In 
transnational  businesses; 
new  obstacles to mobility within  the  Community  (supplementary 
pensions etc.). 
(d)  In  addition,  steps  must  be  taken  to  ensure  that  the  economy  of 
the  Internal  market  develops  without  any  distortion  of 
competition  (examples  of sensitive variables:  health  and  safety, 
non-standard  forms  of  employment,  social  security,  equal 
treatment),  and  this calls for  greater  vigilance. 
(e)  Uore  generally,  at  mlcroeconomlc  level,  conslderat ion 
social  dimension  Is  Increasingly  becoming  an  Integral 
management,  and  this  contributes  to  added  value 
competitiveness. 
for  the 
part  of 
and  to 
(f)  The  extension  and/or  redefinition  of  the  Community's  powers  In 
the  social  field  Is/are  not  Incompatible  with  the  current  trends 
towards  decentra II zat ion  of  co II ect I  ve  bargaInIng  to  be  seen  1  n 
the  Member  States  (see  above).  The  need  to determine  a  Community 
framework  for  tackling  the  problems  we  have  referred  to  remains. 
Consequently,  the  wide  gap  between  the  powers  available  under  the 
current  legal  bases  and  the  ambitions  set  out  In  the  Charter  and  the 
new  constraints arising  from  completion of  the  Internal  market  warrant 
a  revision of  the  social  provisions of  the  Treaty. 
Assigning  new  powers  to  the Community  In  the social  field  Is  hardly  an 
adventurous  undertaking.  Indeed  It  should  be  stressed  that  In  those 
very  fields  In  which  new  powers  have  been  accorded  by  the  Single  Act, 
regulation  at  Community  level  has  worked  satisfactorily,  has  operated 
largely  by  consensus  and  has  proceeded  at  a  steady  rate  (e.g. 
appl lcatlon of Article 188a,  health and  safety  for  workers). 
It  Is  true,  none  the  less,  that  the  method  and  principles  underlying 
any  modification  and  extension  of  the  Community's  powers  have  to  be 
clearly defined. 
PRINCIPLES  AND  METHQD 
(a)  There  are  three  principles  which  should  underpin  the  new 
Community  social  framework  : 
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Subsidiarity,  with  due  regard  for  the  specific  nature  of  social 
matters. 
First  of  all,  the  application of  this principle  lies  not  so  much 
In  choosing  between  social  Issues,  distinguishing  those  for  which 
community  jurisdiction  Is  recognized,  as  In  suggesting  what,  In 
the  light  of  the  needs  Identified  and  the  potential  value  added 
by  Community  action,  Is  the  most  appropriate  In  each  case  -
harmonization,  coordination,  convergence,  cooperation etc. 
It  Is  true  that  the  Community  has  means  and  resources  other  than 
regulation  for  pursuing  social  policy  objectives.  For  example, 
completion  of  the  Internal  market,  backed  up  by  the  structural 
policies,  Is  "the most  effect lve  means  of  creat lng  employment  and 
ensur lng  max lmum  well-being"  (Charter>. 
Secondly,  It  has  to  be  borne  In  mind  that  social  Issues  are 
resolved not  only  by  means  of  leglsatlon but  also on  the  basis of 
collective bargaining- through  the  autonomy  of  the  two  sides of 
Industry,  recognized  by  the  public  authorities.  In  social 
matters,  then,  there  Is a  "dual  subsidiarity",  reQuiring a  choice 
to be  made: 
between  Community  action  and  national  (or  Intranational) 
action;  and 
between  legislation and  col lectlve bargaining. 
At  Community  level,  then,  the  two  sides of  Industry must  be  given 
the  wIdest  poss I  b I  e  room  for  manoeuvre  and  precedence  must  be 
given  to settlement  by  col lectlve agreement. 
Respect  for  the  diversity  of  national  systems,  cultures  and 
practices- provided  this  Is  constructive,  I.e.  consistent  with 
the  reQuirements  of  completing  the  single  market  and  with  the 
fundamental  rights  enshrined  In  the  Charter.  Constructive 
diversity  Is  something  to  be  exploited,  making  the  various 
national  models  better  known,  tracing  similarities  between  them 
and  In  some  cases drawing  Inspiration  from  them. 
Care  to  refrain  from  Impairing  the  competitiveness  of  firms  and 
to  safeguard  flexlbl I lty  by  reconcl I lng  economic  and  social 
considerations:  whatever  Is  done,  there  Is  a  balance  to be  sought 
and  found. 
If,  then,  It  Is  to conform  as closely as  possible  to  the  new  real ltles 
which  condlt ion  the  approach  to  social  matters,  the  Community  will 
have  to  show  great  discernment  In  selecting  from  the  whole  range  of 
functions  and  Instruments  available  to  It,  whether  they  be  mandatory 
or  act  as  Incentives,  by  choosing  between  Community  level  and  national 
level  on  the one  hand  and  between  legislation and  col lectlve agreement 
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(b)  The  Involvement  of  the  two  sides of  Industry  In  Community  social 
regulation could  take  two  forms: 
One  was  already  proposed  by  the  Commission  In  1990  In 
connection  with  the  Implementation  of  the  action  programme  -
for  example,  with  the  proposal  for  a  Directive  on  non-
standard  forms  of  employment  (based  on  Article  100a).  This 
would  allow  Member  States  to  entrust  the  task  of  achieving 
the obJectives of  a  binding  Instrument  adopted  by  the Council 
primarily  to  the  two  sides of  Industry. 
The  other  would  stipulate  that  certain  obJectives  of  the 
Treaty  might  be  attained  via  framework  agreements  drawn  up 
directly at  European  level. 
(c)  Lastly,  qualified  majority  voting  should  be  extended  to  certain 
fields,  notably  some  of  those  covered  by  the  Charter,  with  the 
proviso  that  other  particularly  sensitive  areas  - with  too 
diverse  an  organization  and  with  too  varied  national  practices  -
wl  I I  stl I I  be  subject  to  unanimous  voting  (harmonization  of 
soc I  a I  secur I ty  systems,  access  to  emp I  oyment  for  nat I  on a Is  of 
non-member  countries). 
There  are  two  maIn,  connected  reasons  whIch  mIll tate  In  favour  of 
qualified majority  voting: 
a  concern  for  effectiveness- to ensure  that  the economic  and  the 
social  actually do  move  ahead  In  step; 
the  desire  to  secure  consistency  and  balance  within  the  Treaty 
Itself  by  ensuring  that  a  fundamental  area  such  as  the  social 
field  Is  not  treated any  differently  from  other  fields. 
THE  NEW  ARTICLES 
Modernizing  the  legal  framework  along  the  lines  sketched  out  above 
ental Is  substantial  amendment  of  the  Treaty  Articles  that  already 
exist,  the  Incorporation  of  new  Articles  and  the  removal  of  obsolete 
or  Inadequate  Articles.  This  can  be  done  within  the  basic  structure 
of  the existing Chapter,  which  will  help  to make  matters clearer. 
Inspiration  has  been  drawn  from  three sources: 
certain  provisions  of  the  Community  Charter  of  the  Fundamental 
Social  Rights of Workers; 
the Commission  opinion on  Pol ltlcal  Union; 
the  results of  the  social  dialogue,  chiefly  In  the  form  of  Joint 
opinions  on  the  Introduction  of  new  technology,  the  organization - 87  -
of work  and  the  adaptabl llty of  the  labour  market. 
The  following  basic structure  Is  therefore proposed: 
(a)  The  objectives  set  out  In  Article 117  would  be  updated  In 
conformity  with  the  far-reaching  transformation  of  the  social 
field. 
(b)  A new  version  of  Article 118  would  expand  the  potential  offered 
by  the  existing  Article 118a,  In  accordance  with  the  guidelines 
In  the Commission  opinion of  21  October  1990;  this could  provide 
a  basis  for  most  of  the  provisions  needed  to  Implement  the 
Charter  and  control  the process of  economic  and  social  change.1 
(C) 
This  new  legal  basis  has  been  drafted  In  such  a  way  as  to  fully 
respect  subsidiarity  In  relation  to the Member  States and  the  two 
sides  of  Industry,  and  Is  confined  to  those  areas  which  really 
are suitable for  the  co-decision procedure. 
Additional  text  In  Article 118b  provides  a 
collective  bargaining  at  European  level  and  for 
the  resultant  agreements,  thus  providing  legal 
autonomy  enjoyed  by  the  two  sides of  Industry  In 
framework  for 
the  approva I  of 
backIng  for  the 
th 1  s  respect. 1 
It  Is  provided  that,  before  submitting  Its  proposals,  the 
Commission  would  consult  a  consultative  body,  whose  nature 
remains  to  be  determined,  on  the  prospect  of  attaining  the 
objectives  by  means  of  a  framework  agreement  between  management 
and  labour  as  provided  In  the  new  Article. 
The  Union  would  act  by  means  of  legislation  only  If  It  were  not 
found  possible  to achieve  results through  collective bargaining. 
(d)  Article 119  Is  rewritten  for  two  purposes: 
to establIsh a  legal  basis  for  legislation to guarantee eQual 
treatment  for  women  and  men; 
to  extend  Its  scope  to  cover  all  aspects  of  eQual 
opportunities on  the ·labour  market. 
The  new  Article  Is  largely  Inspired  by  the  old  one  so  as  to 
preserve  the  practical  benefits of  the  extensive body  of  Court  of 
Justice case-law. 
(e)  A new  Article 120  would  provide  a  foundation  and  a  framework  for 
operational  activities  (multlannual  programmes)  as  an  alternative 
or  a  supplement  to  legislative measures. 
The  wording  of  this Article may  have  to be  changed  In  the  I lght  of  the 
outcome  of  discussions  In  the  ad  hoc  Group  on  Social  Dialogue. 
The  wording  of  this Article may  have  to be  changed  In  the  I lght  of  the 
outcome  of  discussions  In  the  ad  hoc  Group  on  Social  Dialogue. - 88  -
CO  The  existing  Article 122  becomes  Article 121.  Its  aim  Is  to 
ensure  broader  dissemination  of  Information  on  the  social 
situation. 
(g)  The  existing  Articles  118,  120  and  121  would  be  repealed  since 
they  would  have  no  purpose  In  the  new  context. 
The  Commission  reserves  the  right  to adJust  the  proposed  provisions of 
Articles 118(3)  and  118b(2)  In  the  light of: 
the  outcome  of  discussions  In  the  ad  hoc  Group  on  Social 
Dialogue; 
the  I  nvo I  vement  In  the  procedure  of  a  consu I tat I  ve  body,  the 
nature of  which  remains  to be  determined. 
• - 89  -
ECQNQMIC  AND  SQCIAL  OQHESION - 90  -
Draft  text 
PART  THREE,  TITLE  V 
ECONOU I  C  AND  SOCIAL  COHESION 
The  provisions  of  Part  Three,  Title  v,  of  the  Treaty  are  replaced  by 
the  following articles. 
Articles  123  to  127  of  the  Treaty  shal I  remain  In  force  untl 1 
appl lcatlon of Article 130d. - 91  -
Article 130a 
In  order  to promote  its overall  harmonious  development,  the  Union  shal I 
develop  and  pursue  its  actions  leading  to  the  strengthening  of  its 
economic  and  social  cohesion. 
In  particular  the  Union  shall  aim  at  reducing  disparities  between  the 
various  regions  and  the  backwardness  of  the  least-favoured  regions. 
Article 130b 
Uember  States  shall  conduct  and  coordinate  their  economic  policies  In 
such  a  way  as  to  attain  the  objectives  set  out  In  Article  130a.  The 
Implementation  of  the  common  policies  and  the  Internal  market  shall 
take  Into  account  the  objectives  set  out  In  Article 130a  and  Article 
130c  and  shall  contribute  to their  attainment.  The  Union  shall  support 
the  attainment  of  these  objectives  by  the  action  It  takes  through  the 
structural  Funds  (European  Agricultural  Guidance  and  Guarantee  Fund, 
Guidance  Section,  European  Social  Fund,  European  Regional  Development 
Fund) ,  the  European  Investment  Bank  and  the  other  f I  nanc i a I 
Instruments. 
The  Union  and  the  Uember  States  shal I  work  together  to  promote 
harmonious  development  of  the  regions,  In  particular  through  the 
structural  policies  - based  on  Fund  operations  In  the  less-favoured 
regions and  areas- major  transEuropean  networks  and  Joint  action. 
The  Commission  shal I  report  to  the Council  every  five  years on  progress 
towards  the  achievement  of  economic  and  social  cohesion. 
The  Council,  acting  by  a  qualified  majority  on  a  proposal  from  the 
Commission  after  consulting  the  European  Parliament  and  the  Economic 
and  Social  Committee,  shal I  define  the  guidel lnes  and  conditions 
necessary  for  balanced  progress. 
Article  130c 
The  structural  Funds  shal I  contribute  to  the  attainment  of  the 
objectives set  out  In  Article  130a  and  shall,  without  prejudice  to  the 
application  of  Article  130d,  pursue  the  following  priority  objectives 
in  the context  of  their  specific tasks  for  the purpose of  promoting: 
1)  the  development  and  structural  adjustment  of  regions  whose 
development  Is  lagging  behind; 
2)  the  conversion of  Industrial  regions and  urban  areas  In  decl lne; - 92  -
3)  employment,  the  geographical  and  occupational  mobility  of  workers, 
Initial  and  continuing  training and  the  Integration  Into employment 
of  those  excluded  from  the working  world; 
4)  rural  development. 
Article  130d 
A  law  adopted  under  the  co-decision  procedure  by  the  European 
Par I lament  and  the  Council.  on  a  proposal  from  the  Commission,  after 
consulting  the  Economic  and  Social  Committee,  shall: 
a)  make  such  amendments  as  are  necessary  to  clarify  and  rationalize 
the  tasks  of  the  structura I  Funds  In  order  to  contrIbute  to  the 
attainment  of  the  objectives  set  out  In  Article  130a  and  Article 
130c,  to  Increase  their  efficiency  and  to  ensure  coordination 
between  the  Funds  and  between  them  and  the  financial  Instruments; 
b)  create new  structural  Funds  or  amalgamate  existing Funds. 
Article  130 
The  following  Is  added  at  the end  of  the Article: 
In  Its  task  the  Bank  shall  facilitate  the  financing  of  programmes  In 
conjunction  with  the  operations  of  the  structural  Funds  and  the 
Community's  financial  Instruments. - 93  -
EXPLANATORY  MEMORANDUM 
Economic  and  social  cohesion 
1.  The  Rome  European  Councl I on  14  and  15  December  1990  Instructed  the 
Intergovernmental  COnference  on  Pol It leal  Union  to  take  "economic 
and  social  cohesion  between  the  Member  States"  Into  account  In  the 
context of  the  "extension and  strengthening of  Community  action". 
In  the  context  of  revision  of  the  Treaty,  cohesion  must  be  seen 
first  and  foremost  In  terms  of  the  effectiveness of  our  structural 
pol Icy.  But  because  Article 130b  I Inks  It  to  the  conduct  of 
economic  policy  by  the  Member  States,  structural  policy  Is  viewed 
by  a  number  of  delegations  as  an  element  of  Economic  and  Monetary 
Union  with  an  eye  In  particular  to  Increased  funding  from  the 
Community  budget  to  support  steps  taken  to  adapt  their  economies. 
The  Commission  tried  to provide  an  Initial  response  by  suggesting  a 
shock-absorbing mechanism  to support  the  adjustment  process. 
It  Is  essent Ia I  therefore  to  make  a  clear  methodological 
distinction  between  the  question  of  amending  Treaty  provisions  on 
cohesion  and  the  question  of  Increased  funding  for  these  policies, 
which  would  require  an  agreement  along  the  lines  of  that  of 
February  1988  (Delors  package). 
For  the  tIme  beIng  the  CommIssion  Intends . to  contrIbute  to  the 
debate  within  the  Intergovernmental  Conference  on  Political  Union 
on  amendment  of  the  articles  Introduced  by  the  Single Act  with  a 
view  to  increasing  the  effectiveness  of  pol lcles  designed  to 
promote  cohesion. 
2.  A  complete  balance  sheet  of  the  achievements  of  the  structural 
policies  will  not  be  available  until  the  end  of  1991.  It  Is 
therefore  premature  to  envisage  any  radical  change  in  the 
philosophy or  the  principles underlying  the  structural  pol lcles. 
On  the  contrary,  the  principles  underlying  these  policies,  as  set 
out  In  the  basic  1988  regulation  rather  than  the  Treaty- that  Is 
to  say  concentration,  programming,  addltionality,  partnership 
etc.  - are  being  implemented  more  or  less  correctly  by  the 
Member  States. - 94  -
However.  cohesIon  goes  far  beyond  the  scope  of  act I  on  under  the 
structural  pol lcles  even  If  It  Is  too  often  regarded  as  synonomous 
with  assistance  from  the  Funds. 
The  problem  Is  not  the  concise  definition  of  cohesion  In 
Article 130a.  There  Is  no  need  to  rewrite  the  provision,  but  It 
could  be  expanded  to  make  It  clear  that  cohesion  must  be  seen  In 
the  much  broader  context  of  the  harmon lous  development  of  the 
Community.  To  this  end  It  Is  proposed  that  the  concept  of 
balanced  development  of  the  regions  be  Introduced,  to  be  promoted 
not  only  by  assistance  from  the  structural  Funds,  In  particular  In 
the  less  favoured  regions  and  areas,  but  also  by  major 
Infrastructure  networks  and  joint  action  (such  as  Improvement  of 
the environment  or  vocational  training). 
Care  will  a I  so  have  to  be  taken  to  see  that  the  promotIon  of 
cohesion  Is  Incorporated  In  the  list of  basic  alms  of  the  Union  In 
Articles 2  and  3  of  the  Treaty,  bearing  In  mind  that  objectives 
such  as  sustainable  development  and  guarantee  of  a  sound 
environment  wll I  be  proposed. 
3.  One  of  the  main  difficulties  In  applying  the  Single Act  stems  from 
the  fact  that  the  express  provision of  Article  130b  to  the  effect 
that  the  objectives  of  economic  and  social  cohesion  be  taken  Into 
account  In  the  Implementation  of  common  policies  and  the  Internal 
market  Is  not  fully  complied  with.  We  need  to  decide  whether  and 
how  the Treaty  can  provide  a  better guarantee  that  cohesion will  be 
taken  Into account  In  other  Community  pol lcles. 
Responsibility  for  this  lies  with  the  Institutions  In  the 
day-to-day  conduct  of  Community  business.  The  Commission  has  a 
particular  responsibility,  firstly  by  drafting  proposals  to  take 
account  of  the  diversity  of  situations  (for  example,  varying  the 
time  allowed  for  adjustment  to  uniform  application  of  Community 
rules),  and  secondly  by  exercising  Its management  powers. 
It  Is  difficult  to  see  how  the  Treaty  Itself  could  Introduce 
monitoring machinery  to ensure  that  each  policy  takes  cohesion  Into 
account.  This  could  open  the  door  to  repeated  applications  for 
further  intervention  by  a  given  Fund  and,  In  the  event  of 
assistance  being  refused,  to requests  for  exceptional  treatment. 
The  Treaty  could  however  make  provision  for  regular  reviews  to 
produce  a  detailed  balance  sheet  of  progress  towards  cohesion.  It 
Is  therefore proposed  that  the  Treaty  should  require  the  Commission 
to  report  every  five  years  on  progress  towards  the  achievement  of 
economIc  and  soc I  a I  cohesIon.  ThIs  report  wou I  d  be  used  by  the 
Council  as  a  basis  for  defining  the  guidelines  needed  to  guarantee 
balanced progress. - 95  -
4.  The  Single Act  specified  that  the  priority  objectives  of  the 
structural  policies  would  be  set  out  In  a  framework  regulation, 
which  was  adopted  In  1988.  It  would  now  be  a  good  Idea- without 
drawing  up  exhaustive  lists- to  write  some  of  these  obJectives 
Into  the  Treaty,  paying  attention  notably  to  the  need  to  Improve 
conditions  governing  education  and  health  (which  should  feature 
more  prominently  In  the  secondary  legislation  determining  the 
conditions  of  el lglbl llty  for  assistance)  for  the  purpose  of 
promoting: 
the  development  and  structural  adjustment  of  regions  whose 
development  Is  lagging  behind; 
the  conversion  of  Industrial  regions  and  urban  areas  In 
dec line; 
employment,  geographical  and  occupational  mobility  of  workers, 
Initial  and  continuing  training  and  the  Integration  Into 
employment  of  those excluded  from  the  working  world; 
rural  development. 
These  objectives  would  be  referred  to  In  the  new  Article  130c, 
drawing  on  the  experience  acQuired  In  pursuing  the  obJectives 
specified  In  Article  1 of  Regulation  No  2052/88  currently  In  force. 
Special  stress  needs  to  be  laid  on  the  role  of  the  funds  In 
countering  the  dereliction  of  certain  urban  areas  affected  by  the 
decl lne  of  economic  activity. 
Provision  also  needs  to  be  made  for  specific  measures  to  promote 
the  mobl llty of  workers  (In  the  spirit  of  the  present  Article  123 
of  the  Treaty)  or  to  fac Ill tate  the  soc I  a I  IntegratIon  of  those 
excluded  from  the  working  world,  given  that  general  Job-creation 
measures  do  not  cater  for  their  particular situation. 
The  recital  of  these  priority  objectives  In  the  Treaty  In  no  way 
rules  out  the  definition  of  new  missions  by  secondary  legislation 
under  Art lcle  130d.  In  this  connect ion  the  Commission  believes 
that  special  attention  should  be  given  to  the  conversion  of  areas 
depending  heavl ly  on  fishing. 
Similarly  Article  130d  could  be  relied  on  to  tackle  problems  of 
environmental  decay  affecting certain  regions  In  particular. - 96  -
5.  As  to  Institutional  adjustments  I Inked  to  the  decision-making 
process,  the effectiveness of structural  pol lcles could  be  Improved 
by: 
the  Introduction  of 
unanimity  for  the 
Article 130d,  which 
co-decision procedure; 
qualified  majority  voting  Instead 
framework  regulation  provided  for 
could  be  a  law  adopted  under 
of 
In 
the 
the  option  open  to  the  legislator  of  creating  Funds  whose 
number  would  no  longer  be  determined  by  the  Treaty;  the 
creation and  amalgamation  of  Funds  would  be  governed  by  a  law. 
6.  The  addition  of  a  provision  to  Article  130  will  also  allow  the 
European  Investment  Bank  to  be  associated  more  closely  with  the 
various  types of operation of  the structural  Funds. - 97  -
R E S E A R C H  A N D  T E C H N 0  L 0  G I  C A L 
D E V E L 0  P U E N T - 98  -
Draft  text 
Research  and  technological  deyeloDmtnt 
Article  130f 
1.  The  Union's  aim  shall  be  to  strengthen  the scientific and  technological 
basis  of  European  Industry  and  to  encourage  It  to  become  more  competitive 
at  International  level. 
2.  In  order  to  achieve  this,  It  shall  encourage  undertakings  Including 
small  and  medium-sized  undertakings,  research  centres  and  universities. In 
their  research  and  technological  development  activities;  It  shall  support 
their  efforts  to  cooperate  with  one  another,  aiming,  notably,  at  enabling 
undertakings  to exploit  the  Union's  Internal  market  potential  to  the  full, 
In  particular  through  the  opening  up  of  national  public  contracts,  the 
definition of  common  standards and  the  removal  of  legal  and  fiscal  barriers 
to  that  cooperation. 
3.  In  the  achievement  of  these  alms,  special  account  shall  be  taken  of  the 
connection  between  the  common  research  and  technological  development 
effort,  the  establishment  of  the  Internal  market  and  the  Implementation  of 
common  policies,  particularly as  regards  competition and  trade. 
4.  Any  research,  technological  development  or  demonstration  activities 
undertaken  by  the Union  with  a  view  to attaining  the objectives assigned  to 
It  by  the Treaty shall  comply  with  the provisions of  this Title. 
Article 130g 
In  pursuing  these  objectives  the  Union  shall  carry  out  the  following 
activities,  complementing  the activities carried out  In  the Uember  States: 
(a)  Implementation of  research,  technological  development  and  demonstration 
programmes,  by  promoting  cooperation  with  undertakings,  research  centres 
and  universities; 
(b)  promotion  of  cooperation  In  the  field  of 
technological  development,  and  demonstration  with 
International  organizations; 
Community  research, 
third  countries  and 
(c)  dissemination and  utilization of  the  results of activities  In  Community 
research,  technological  development,  and  demonstration; 
(d)  stimulation of  the  training  and  mobility  of  research  scientists within 
the  Union. - 99 -
Article  130h 
The  Union  shall  work  to  coordinate  the  Member  States'  policies on  research 
and  technological  development  so  as  to  ensure  that  those  policies  are 
consistent  with  one  another  and  with  Community  policy.  In  close  contact 
with  the.  Member  States,  the  Commission  may  take  any  useful  Initiative  to 
promote  such  coordination. 
Article  1301 
1.  The  Union  shall  adopt  a  multlannual  framework  programme  setting out  all 
Its activities.  The  framework  programme  shall  comprise  a  I lmlted  number  of 
specific programmes  and  shal I  lay  down  the necessary activities to promote, 
back  up  and  monitor  Community  research  and  technological  development 
policy.  The  framework  programme  shall  lay  down  the  scientific  and 
techn'lcal  objectives,  define  their  respective  priorities,  establish  the 
rules· applicable  to  the  dissemination  of·  knowledge  resulting  from  the 
actIvItIes  envIsaged  and  fIx  the . amount  deemed  necessary,  the  deta II ed 
rules  for  financial  participation by  the  Union  In  the  programme  as  a  whole 
and  the  breakdown  of  this  amount.  The  framework  programme  shall  also 
establish  the  detailed  arrangements  for  carrying  out  the  specific 
programmes  and  shall  Indicate  the  rules  for  the  participation  of 
undertakings,  research  centres  and  universities,  which  may  Include 
unsolicited projects. 
2.  The  framework  programme  may  be  adapted or  supplemented,  as  the  situation 
changes. 
3.  The  specific  programmes  provided  for  In  paragraph  1  shall  be  put  Into 
effect  by  the Commission  pursuant  to the  fourth  Indent  of  Article 155. 
Article  130k 
In  Imp I  ement I  ng  the  mu It I  annua I  framework  programme,  supp I  ementary 
programmes  may  be  decided  on  Involving  the  participation of  certain Member 
States  only,  which  shall  finance  them  subject  to  possible  participation 
from  the  Union. 
Where  supplementary  programmes  are  adopted,  rules  shall  be  adopted 
regarding  the  dissemination  of  knowledge  and  the  access  of  other  Member 
States. 
Article  1301 
In  Imp I  ement I  ng  the  multI annua I  framework  programme,  the  Union  may  make 
provision,  with  the  agreement  of  the  Member  States  concerned,  for 
participation  In  research  and  development  programmes  undertaken  by  several 
Member  States,  Including  participation  In  the  structures  created  for  the 
execution of  those  programmes. - 100  -
Article  130m 
1  n  ImplementIng  the  mu It I  annua I  framework  programme,  the  Union  may  make 
provision  for  cooperation  In  COmmunity  research,  technological  development 
and  demonstration with  third countries or  International  organizations. 
Article  130n 
The  Union  may  set  up  Joint  undertakings  or  any  other  structure  necessary 
for  the  efficient  execution  of  programmes  of  COnvnunlty  research, 
technological  development  and  demonstration. 
Article 1300 
The  amount  of  the  Union's  annual  contribution  to  the  activities  provided 
for  under  the  multlannual  framework  programme  shall  be  laid  down  under  the 
budgetary  procedure,  without  preJudice  to  other  possible  methods  of 
financing  by  the  Union. 
Article  130p 
1.  The  provisions  referred  to  In  Articles  1301  and  130n  shall  be  adopted  In 
the  form  of  laws  by  co-decision of  the  European  Parliament  and  the  Council, 
act lng  on  a  Commission  proposal  and  after  consult lng  the  Economic  and 
Social  Committee. 
2.  The  provisions  referred  to  In  Articles  130k,  1301  and  130m  shall  be 
adopted  by  the  Commission  pursuant  to  the  fourth  Indent  of Article  155. 
3.  At  the  beginning  of  each  year  the  Commission  shall  send  a  report  on 
Community  research  and  technological  development  policy  to  the  Council  and 
to  the  European  Pari lament.  The  report  shall  Include  Information  on 
activities  carried out  during  the  previous  year  and  on  the  work  programme 
of  the current  year. - 101  -
EXPLANATORY  MEMORANDUM 
RESEARCH  AND  TECHNQLQGICAL  DEVELOPMENT 
1.  At  Its meeting  In  Rome  on  14  and  15  December  1990,  the  European  Council 
noted  that  among  the  specific  areas  In  which  It  recognized  the  need  to 
extend  or  redefine  the  Community's  powers,  "a  research  effort 
commensurate  with  the  development  of  the  Community's  competitive 
capacity" was  one  of  the aspects  to be  borne  In  mind. 
Similarly,  the  Commission,  In  Its  opinion  of  21  October  1990  on  the 
proposal  for  amendment  of  the  Treaty  establishing  the  European  Economic 
Community  with  a  view  to  pol It leal  union,  emphasized  that  the  Treaty 
needed  to be  rewritten so as  to make  research  and  technology  activities 
carried out  at  Community  level  more  effective. 
Experience  gained  In  Implementing  Articles  130f  to  130q  of  the  Treaty 
has  shown  that  they  are  cumbersome  and  I  ead  to  ma I  functIonIng,  whIch 
must  be  rectified. 
2.  The  first  point  concerns  the objectives which  the  Treaty  assigns  to  the 
Union  In  respect  of  research  and  technological  development  activities. 
Article 130f(1)  states  that  this  objective  Is  to  strengthen  the 
scientific and  technological  basis of  European  Industry  and  to encourage 
1  t  to  become  more  competItIve  at  I  nternat lona I  I  eve I .  It  quIte  rIght 1  y 
emphasizes  the  vital  Importance  of  Industrial  activity.  However,  this 
wording  of  the  objective  has  proved  too  restrictive ..  It  has  made  It 
dLfflcult  to undertake  research activities,  which  are  hard  to  justify  In 
terms  of  making  Industry  competitive,  but  which  are  nonetheless  useful 
with  regard  to  the  Community's  other  tasks  (Including  research  on  the 
env 1  ronment,  hea I  th  and  Improvement  of  the  qua II ty  of  II fe).  Now,  a 
fundamental  requirement  for  consistency  Is  that  all  Community  research 
activities be  coordinated and  follow  the  same  rules. 
Th.ls  Is  what  the  new  Treaty  must  try  to  achieve;  on  the  one  hand,  by 
stipulating  that  whenever  research  activities  are  provided  for  by 
specific  provisions  (provisions  on  health,  energy),  such  activities 
should  be  carried out  under  Articles 130f  et seq.,  and  on  the  other,  by 
adding  a  new  paragraph  to  Article 130f  confirming  the  general  scope  of 
the provisions relating  to  research  and  technological  development. - 102  -
Lastly,  it  goes  without  saying  that  the  Union's  research  and 
technological  development  pol Icy  must  accord  with  the  aims  of  the 
harmonious  development  of  the  Union  as  a  whole  and  the  strengthening of 
Its economic  and  social  cohesion. 
3.  The  second  problem  concerns  the  coordination  of  the  Member  States' 
policies  on  research  and  technological  development.  Article  130h  lays 
down  merely  that  the  Member  States  themselves  must  coordinate  them  In 
I lalson  with  the  Commission.  This  provision  has  proved  unsatisfactory. 
The  proposed  new  wording  Is  designed  to  step  up  this  coordination,  by 
placing  responsibility  more  clearly  on  the  Union  Itself  and  by 
stipulating  that  the  aim  is  to  ensure  that  the  national  policies  are 
consistent  both with  one  another  and  with  Community  pol Icy. 
4.  The  main  difficulty  In  Implementing  the  Treaty's  provisions  on  research 
and  technological·  development  Is  of  an  Institutional  nature.  The 
problem  Is  that  the  Treaty  provides  for  a  two-stage  decision-making 
process  In  the  adoption of  the  programmes,  Involving  the Council  and  the 
European  Pari lament. 
The  first,  for  the  adoption  of  the  multlannual  framework  programme, 
requires  the  Council  to  act  unanimously  on  a  proposal  from  the 
Commission,  having  consulted  the  European  Parliament  and  the  Economic 
and  Social  Committee  (Articles  1301  and  130q(1)). 
The  second, 
Counc II  to 
Commission, 
cooperation 
for  the  adoption  of  the  specific  programmes,  requires  the 
act  by  a  qualified  majority  on  a  proposal  from  the 
having  consu I ted  the  EconomIc  and  Soc I  a I  CommIt tee  and  In 
with  the  European  Parliament  (Articles  130k  and  130q(2)). 
These  procedures  are  extremely  cumbersome  and  have  led  to  long  delays, 
to  the  point  where  It  has  become  almost  Impossible  to  complete  a 
proposed  programme  within  the  period originally planned. 
It  would  be  expedient  to  remove  this major  obstacle  and  to  take  account 
of  the  new  rules  to  be  Included  In  the  Treaty,  concerning  the  hierarchy 
of  norms  and  the  decision-making  process within  the  Union. 
To  this  end,  the  new  Article  130p  lays  down  that  the  multlannual 
framework  programme  Is  to  be  adopted  by  co-decIsion  of  the  European 
Parliament  and  the  Council.  Its  Implementation,  and  thus  the  specific 
programmes,  are  part  of  the  executive  function  and  are  the 
responslbl llty  of  the  Commission.  This  Is  laid  down  in  the  new 
paragraph  3 of Article  1301. 
With  regard  to  the  adoption  of  supplementary  programmes  (new 
Article  130k),  participation  In  programmes  undertaken  by  several  Member 
States  (new  Article  1301)  and  cooR~~~!Ion  with  third  countries  or 
international  organizations  (new  Arti~cf:i'e  130m),  the  Commission  will  be 
'.r. 
responsible  for  taking  decisions.  ' - 103  -
5.  The  revised  text  of  Article 1301(1)  stipulates  that  the  multlannual 
framework  programme  must  comprise  a  limited  number  of  specific 
programmes  and  lays  down  the  necessary  promotion,  back-up  and  monitoring 
activities.  These  activities  are  not  In  themselves  research  activities 
as  such,  but  it  Is  clear  that,  whether  In  the  preparation  or  in  the 
promotion  stage,  Community  research  and  technological  development 
activities  call  for  measures  of  this  type.  For  Instance,  preliminary 
studies  and  activities,  Initiatives  on  trans-European  networks, 
application of  research  In  support  of  other  Community  policies,  support 
for  and  exploitation of  the  activities of  the  scientific community,  and 
International  cooperation. 
The  first  paragraph  of  the  new  Article  1301  also  Indicates  the  various 
constituent  elements  of  the  framework  programme.  In  particular,  It 
refers  to  the  detailed  arrangements  for  carrying  out  the  specific 
programmes  and  the  rules  applicable  to  the  dissemination  of  knowledge. 
This. means  that  the  provisions  of  Article 130k  become  redundant  and  can 
be  dispensed with. 
Article  130i  also  takes  account  of  the  need  to  allow  a  place  in 
Community  programmes  for  possible  consideration  of  projects  drawn  up 
directly  by  undertakings,  research  centres  and  universities,  e.g.  large 
Inter-disciplinary  integrated  projects  likely  to  fall  within  the  scope 
of  several ·specific programmes. 
6.  The  new  Article  130k  (which  replaces Article  1301)  has  been  reworded  to 
take  account  of  the  new  rules  laid  down  In  Article  130p  regarding  powers 
and  the decision-making  process. 
The  text  of  the  new  Article  130m,  which  replaces  Article  130n,  does  not 
Include  the  second  paragraph  of  the  old  Article  since  the  detailed 
arrangements  regarding  International  cooperation  are  given  in  that  part 
of  the  new  Treaty  dealing with  the  Union's  external  relations. 
7.  The  new  Article  130p  sets  out  the  procedures  already  referred  to  In 
respect  of  Article  130i.  The  co-decision  procedure  also  applies  to  the 
setting-up of  joint  undertakings,  provlded  for  In  Article 130n. 
Lastly,  In  order  that  the  European  Pari lament  and  the  councl I  be 
properly  informed,  paragraph  3  lays  down  that  the  Commission  must  send 
them  a  report  at  the  beginning  of  each  year  on  Community  research  and 
technological  development  policy.  The  report  must  include  information 
on  the  previous  year's activities  and  the  work  programme  of  the  current 
year. - 104  -
E  N E  R G Y - 105  -
Draft  text 
ENERGY 
Article 1 
The  objectives of  this Treaty  shall,  In  matters  governed  by  this Title,  be 
pursued within  the  framework  of  a  common  energy  pol Icy. 
The  common  energy  policy  shall  be  closely  coordinated  with  the  policies 
pursued  In  the  framework  of  the  ECSC  and  EAEC  Treaties. 
Article  2 
The  common  energy  pol Icy  shal I  have  the  following  objectives: 
(a)  to  guarantee  securIty  of  supplies  throughout  the  UnIon  under 
satisfactory economic  conditions; 
(b)  to contribute  to  the stability of  energy  markets; 
(c)  to complete  the  Internal  market  In  the energy  field; 
(d)  to define  the measures  to be  taken  ,In  respect  of  each  energy  source  In 
the event  of  a  crisis; 
(e)  to  promote  energy  savings  and  the  use  of  new  and  renewable  energy 
sources. 
It  shal 1  ensure  a  high  level  of  protection  In  relation  both  to  the 
environment,  and  to  health  and  safety. 
Article 3 
The  measures  required  to  Implement  the  objectives  specified  In  Article 2 
shall  be  adopted  In  the  form  of  a  law  on  a  joint  decision  of  the  European 
Par I lament  and'  the  Council  on  a  proposal  from  the  Commission  and  after 
consulting  the  Economic  and  Social  Committee.  Any  Community  research which 
may  prove  necessary  shall  be  carried  out  within  the  framework  of 
Articles 130f  to 130q. - 106  -
Article 4 
1.  The  provisions  of  Article  85(1)  may  be  declared  Inapplicable  to  any 
agreement  In  the  energy  field  which  contributes  to  guaranteeing 
security  of  supplies  In  the  Union.  provided  that  the  restrictions 
Involved  are  Indispensable  to  the  attainment  of  that  objective  and  do 
not  afford  the  enterprIses  concerned  the  means  to  e I lm I  nate 
competition  In  respect  of  a  substantial  part  of  the  products  In 
quest l.on. 
2.  Aid  within  the  meaning  of  Article  92(1)  making  an  effective 
contribution  to  ensuring  security  of  supplies  In  the  Union  shall  be 
considered compatible with  the  common  market  where  It  does  not  distort 
the  operation  of  the  Internal  energy  market  to  an  extent  contrary  to 
the  common  Interest. - 107  -
EXPLANATORY  MEMORANPUM 
Energy 
The  ECSC,  EEC  and  Euratom  Treaties  apply  to  the  energy  sector  depending  on 
the  type  of energy  source  concerned. 
In  the  case  of  the  ECSC  Treaty,  which  will  expire  In  2002,  the  Commission 
takes  the  view  that,  In  the  light  of  the  conclusions  of  the  European 
Councl I  held  In  Rome  on  14-15  December  1990,  It  Is  not  appropriate,  at  this 
stage,  to  amend  It  In  the  context  of  this  Intergovernmental  conference. 
EQually,  It  does  not  propose  any  amendment  of  the  Euratom  Treaty. 
It  does  consider,  however,  that  a  specific  provision  concerning  energy 
pol Icy  should  be  Inserted  In  the  EEC  Treaty,  In  order  to: 
Introduce  In  that  Treaty  the  concept  of  secur lty  of  supplies  In  the 
Union, 
- affirm  the  need  to  complete  the  Internal  market  also  In  the  field  of 
energy,  and  to make  decision-making  In  that  area more  effective. 
It  was  considered  appropriate  at  this  juncture  to clarify  the  situation as 
regards  the appl lcatlon of  the  competition  rules  to  the energy  sector. - 108  -
ENV I BOtttENT - 109  -
Draft  text 
TITLE  VII 
Environment 
Article 130r 
1.  Action  by  the  Community  relating  to  the  environment  shall  have  the 
following objectives: 
to  preserve,  protect  and  Improve 
environment; 
to contribute  towards  protecting  human 
to  ensure  a  prudent  and  rational 
resources. 
the  quail ty 
health; 
ut Ill zat I  on  of 
of  the 
natural 
2.  Action  by  the  Community  relating  to  the  environment  shall  be  based-
on  the  principles  that  preventive  action  should  be  taken,  that 
environmental  damage  should  as  a  priority  be  rectified  at  source, 
and  that  the  polluter  should  pay.  Environmental  protection 
requirements  must  be  Integrated  Into  the  definition  and 
Implementation of  the Community's  other  policies. 
3.  In  preparing  Its action  relating  to  the  environment,  the  Community 
shai I  take  account  of: 
4. 
aval table scientific and  technical  data; 
environmental  conditions  In  the  various  regions  of  the 
CommunitY; 
the .potential  benefits  and  costs  of  action  or  of  lack  of 
action; 
the economic  and  social  development  of  the Community  as  a  whole 
and  the  balanced  development  of  Its regions. 
The  Community  shall  take  action 
extent  to  which  the  objectives 
attained  better  at  Community 
Individual  Member  States. 
relating  to  the  environment  to  the 
referred  to  In  paragraph  1  can  be 
level  than  at  the  level  of  the 
Article 130s 
The  measures  required  under  Article  130r  shall  be  adopted  as  laws  by 
the  Council  and  the  European  Parliament  under  the co-decision procedure 
on  a  proposal  from  the Commission  and  after  consulting the Economic  and 
Social  Committee. - 110  -
Article 130t 
The  protective  measures  adopted  Jointly  pursuant  to Article  130s  shal 1 
not  prevent  any  Member  State  from  maintaining  or  Introducing  more 
stringent  protective measures  compatible with  this Treaty. - 111  -
EXPLANATORY  UEMORANDll4 
Eny 1  ronment 
At  Its meeting  In  Rome  on  14  and  15  December  1990,  the  European  Councl I 
noted  that  protection of  the  environment  was  one  of  the  specific areas 
In  which  It  recognized  the  need  to  extend  or  redefine  the  Community's 
powers.  It  noted  that  env I  ronmenta I  protect I  on  ne·eded  to  be  Improved 
"In order  to ensure sustainable growth." 
Similarly,  the  Commission,  In  Its  opinion  of  21  October  1990  on  the 
proposal  for  amendment  of  the Treaty eshbl lshlng  the  European  Economic 
Community  with  a  view  to  political  union,  emphasized  that  the 
provlstons deal lng  with  the environment  needed  to be  rewritten so  as  to 
make  the  decision-making  process  more  effective,  and  proposed  use  of 
Qual !fled-majority voting  In  this area. 
The  amendments  proposed  by  the Commission  (I I)  are designed  to meet  two 
essential  reQuirements  (1),  viz.  to ensure more  effective action  by  the 
Union  to  protect  the  environment  and  to  faci I itate  and  encourage 
consideration of  environmental  Imperatives  In  the other  pol lcles. 
1.  The  following obJectives are  to be  attained: 
A.  Recourse  to  the Treaty's provisions on  the environment  must  be  made 
more  effective 
ThIs  ca I Is  for: 
1.  A better decision-making  process: 
In  this  respect,  the  shift  to  QUalified-majority  voting 
should  speed  up  decision-making.  It  should  also put  an  end 
t6  dts~utes on  legal  bases  (100•- 130s). 
In  this  connection,  when  formulating  Its  proposals  the 
Commission  will  take  Into  account  objectively  different 
situations  In  the  Member  States  or  In  the  regions,  In 
accordance  with  Article 130r(3),  in  order  to  allow 
adjustment  periods where  necessary. 
2.  Greater  implementing  powers  for  the Commission: 
In  a  general  manner,  the  need  to  step  up  the  Commission's 
Implementing  powers  Is  mentioned  In  the  conclusions  re·ached 
by  the  European  Counc I I  In  Rome,  "so  that  It  may ...  he I  p  to 
make  Community  action more  effective." 
·With  regard  to  environmental  protection,  this  should,  In 
particular,  enable  the  Commission  to  make  a  better - 112  -
contribution  towards  the  funding  of  Community  action,  both 
within  the  Community  and  In  the  context  of  International 
cooperation.  The  possibility  of  setting  up  new  financial 
Instruments  (for  the  environment  and  research)  Is  brought 
up  In  the  Commission's  opinion  of  21  October  1990  (p.13). 
Moreover,  the  CommIssIon  has  recent I  y  proposed  a  spec 1  f 1  c 
financial  Instrument  for  the  environment  (LIFE). 
3.  Greater  compliance  with  environmental  legislation:  this  point 
could  be  examined  within  the  framework  of  the  broader 
discussion  on  the  Idea  of  penalties  put  forward  In  the 
Commission  Opinion  to  encourage  greater  compliance  with  the 
judgments of  the Court  of  Justice. 
B.  Greater  consideration of  the environment  In  the other  Policies 
One  of  the  chief  alms  of  the  Union  must  be  "sustainable  growth". 
This  cannot  be  attained  unless  environmental  Imperatives  are  taken 
fully  Into  account  In  the  other  policies  of  the  Union  (policies 
pursued  both  within  the  Union  and  Internationally). 
The  Commission  Is  therefore proposing  the  following: 
1.  A statement  In  the opening  provisions of  the Treaty  (Articles 2 
and  3 of  the  EEC  Treaty)  that  protection of  the  environment  Is 
one  of  the objectives of  the  Union. 
The  essential  objectives  of  the  Union's  action  on  the 
environment  must  be  set out  In  those articles. 
The  terms  employed  at  the  European  Councils  (sustainable 
growth,  guarantee of  a  healthy  envlr9nment  for  this  and  future 
generations)  could  be  retained. 
These  amendments  will  be  included,  in  due  course. 
2.  The  wording  of  the  last  sentence of Article  130r(2)  needs  to be 
made  tighter  and  more  forceful  In  order  that  genuine  account  be 
taken  of  the  environment  in  the  definition  and  Implementation 
of  the other  policies. 
3.  Provisions  on  the  Union's  external  action  to  protect  the 
environment  to  be  Included  in  the  general  articles  of  the 
future  Treaty which  deal  with  the  common  external  policy,  since 
action  to  protect  the  environment  Is  merely  one  aspect  of  a 
common  external  policy. - 113  -
In  addition,  reference  to  the  general  articles  relating  to  the 
Union's  external  policy  Is  desirable  In  order  to  clar lfy  the 
Union's external  powers  and  simplify  procedures. 
11.  The  following  amendments  to  Title  VI  I  of  the  EEC  Treaty  are 
therefore being  Proposed:  (see attached text) 
A.  To  Improve  effectiveness: 
1.  Amendment  of Article 130s: 
Introduction  of  qualified-maJority  voting  under  the  co-
decision  procedure. 
2.  Deletion  of  the  last  sentence  of  Article 130r(4):  "Without 
preJudice  to certain measures  of  a  Community  nature,  the t.eember 
States shal I  finance  and  Implement  the other  measures." 
This  sentence  does  not  appear  to add  anything  useful  to  the 
general  rules on  Implementation  of  the  Treaty  and  secondary 
legislation.  It  Is  already  the  rule  that  Member  States 
Implement  regulations and  apply  directives. 
It  Is  always  possible  for  them  to  help  finance  Community 
operations  or  even  to  finance  them  In  full  (as  with  the 
part-financing of  agreements  concluded  within  the  framework 
of  the  common  commercial  pol Icy). 
This  sentence  ("certain measures")  could  be  Interpreted  In 
such  a  way  as  to  hInder  CommunIty  fInancIng.  for  whIch 
there  Is  a  recognized  need. 
B.  For  greater  Integration 
1.  Rewording  of  the  last  sentence of  Article  130r(2): 
·The  current 
sha II  be  a 
appears: 
wording 
component 
"Environmental  protection  requirements 
of  the  CommunIty's  other  poI I  c I  es" 
imprecise:  the  practical  Implications of  this statement  are 
not  clear; 
optimistic:  the  words  "shall  be  a  component"  record  a  fact 
rather  than  Imposing  an  obi igatlon [translator's note:  this 
Is  more  true of  the  French  version]. 
The  proposed  text  Is  designed  to  be  more  precise  and  more 
forceful,  which  should  make  It  easier  for  full  account  of  the 
environmental  factor  to be  taken  in  other  areas of  action. 
2.  The  deletion  of  Article 130r{5)  for  the  reasons  given  above 
(I .B. 3). - 114 -
TRANS-EUROPEAN  NETWORKS - 115  -
Draft  text 
Part Three  of the  EEC  TreatY.  Title 
<eommon  rules>.  new  ChaPter  4 
TRAN$-EUROPEAH  NETWORKS 
Article 102a 
1.  In  order  to  help  to  attain  the  objectives of  Article  Sa  of  this Treaty• 
and  to enable all  operators  and  regions  to  derive  full  benefit  from  the 
establishment  of  an  area  without  Internal  front lers,  the  Union  shall 
contribute  to  the  establishment  and  development  of  trans-European 
networks,  In  particular  Infrastructure  for  transport, 
telecommunications,  energy  and  vocational  training. 
2.  The  Member  States shal I  regard  Infrastructure programmes  that  may  have  a 
significant  Impact  on  the  attainment  of  the  objective  referred  to  In 
paragraph  1  as  a  matter  of  common  Interest.  To  that  end,  they  shall 
coordinate  those  programmes  with  the  assistance  of  the  Commission,  and 
shal I  cooperate as  far  as necessary  In  their  Implementation. 
3.  Action  by  the  Union  shall  aim  In  particular  to  promote  the 
interconnection  and  lnteroperablllty  of  the  networks.  It  shall  take 
account  of  the  demands  of  economic  and  social  cohesion,  environmental 
protection ahd-cooperatlon with  third countries. 
Article 102b 
1.  In  order  to attain these objectives  the Union  shal I: 
establish a  reference .framework  for  trans-European  networks,  laying 
down  the  objectives,  priorities  and  broad  I lnes  of  measures 
envisaged  for  each  sector.  This  reference  framework  shal I  Identify 
projects of  common  interest; 
Implement  such  measures  as  may  prove  necessary  to  ensure  the 
lnteroperablllty  of  the  networks,  In  particular  In  the  field  of 
standardization. 
2.  In  network  finance,  the  Union  shall  provide  additional  financial  aid 
for  projects  of  common  Interest  Identified  In  the  reference  framework 
referred  to  In  paragraph  1.  The  Union  sha II  a I  so  take  account  of  the 
development  of  trans-European  networks  In  the  Implementation  of 
structural  policies. 
Article  102c 
The  measures  provided  for  In  Article  102b  shall  be  adopted  In  the  form  of 
laws  enacted  by  the  European  Parliament  and  the  Council  In  accordance  with 
the  co-decision  procedure  on  a  proposal  from  the  Commission  and  after 
consulting  the  Economic  and  Social  Committee. - 116  -
EXPLANATORY  MBIQRANQllt 
Trans-EurODIID  networks 
Article sa of  the Treaty  provides  that:  •The  Internal  market  shall  comprise 
an  area  without  Internal  frontiers  In  which  the  free  movement  of  goods, 
persons,  services and  capital  Is  ensured  In  accordance  with  the  provisions 
of  this Treaty." 
The  Single  Act  gave  the  Community  the  Instruments  It  needed  to  adopt  a 
legal  framework  for  achieving  these  freedoms,  but  It  Is  now  clear  that  a 
set of  legal  rules  alone  Is  not  enough  to ensure  real  freedom  of  movement, 
which  alone  can  produce  the  economic  effects  the  Internal  market  Is 
Intended  to achieve. 
A  substantial  effort  In  structural· and  technical  Improvement  Is  also 
necessary,  for  the  operation  of  the  Internal  market  Is  at  present  being 
hindered  by  missing  links,  bottlenecks  and  missing  networks  In  sectors 
which  are essential  for  free movement. 
The  legal  means  available  to  the  Community  until  now  have  not  enabled  these 
difficulties to be  overcome. 
For  the  future,  networks  facilitating  communications  and  bringing  the 
different  parts  of  the  Community  closer  together,  so  as  to  Increase  Its 
cohesion,  are  of  fundamental  Importance  If  the  frontier-free  area  Is  to 
operate properly. 
The  need  for  such  networks  was  stressed  at  the  meetIngs  of  the  European 
Council  In  Strasbourg  and  Dublin  and  the  Commission  sent  the  Council  a 
communication  on  the matter  (COM(90)585  final). 
Looking  at  the  four  main  areas concerned: 
transport  Infrastructure,  which  Is  essential  for  free  movement  of 
persons  and  goods,  has  to  be  seen  globally,  so  as  to  ensure  an 
lntermodal  and  multlmodal  approach,  which  Is  Indispensable  for  optimum 
exploitation  of  existing  Infrastructures  and  for  developing  them  In  a 
way  whIch  wIll  he I  p protect  the envIronment; - 117  -
telecommunications  have  a  vital  role  to  play  In  ensuring  free  movement 
In  general,  by  providing  rapid  and  secure  transmission  of  necessary 
Information;  pan-European  services  are  Indispensable  for  the  operation 
of  the  frontier-free area; 
energy  must  be  available  throughout  the  Community  and  this  requires  gas 
pipelines  and  electricity  lines  which  are  interconnected  at  the 
Community,  and  Indeed  the  continental,  level;  such  Interconnection  Is 
necessary  In  order  to  help  optimum  exploitation  of  existing  capacities 
and  to guarantee  the  Union's  security of  supply; 
vocational  training  Is  an  area  where  efforts  have  to  be  undertaken  to 
Improve  the  way  everyone  can  be  Integrated  into economic  and  social  I ife 
and  to.facllitate mobility  In  the  Union  as  a  whole.  The  links  here  with 
telematic services are clear,  as  regards exchange  of  Information  to make 
sure  that  training systems  are  transparent,  that  experience  is exploited 
and  that  the  methods  used  are  improved  (CEDEFOP,  EURYCLEE,  ERASMUS)  and 
also  in  setting up  systems  of  distance  training. 
Assessing  the  needs  at  Community  level  cannot  simply  be  a  matter  of  adding 
together  the  requirements  as  worked  out  at  national  level.  There  must  be 
Community  consultation between  alI  those  concerned  In  designing  and  setting 
up  infrastructures  and  services,  so  as  to  appreciate  the  value  to  the 
Community  of  existing  and  planned  Infrastructures  in  order  to  ensure  that 
they  will  be  developed  In  a  way  consistent  with  the  operation  of  the 
I  nterna I  market. 
Links  which  already  exist  or  are  being  developed  with  other  European  and 
neighbouring  countries must  also  be  taken  Into account. 
Protecting  the  environment  Is  another  reason  for  such  assessment,  which  may 
lead  to  a  more  efficient  and  effective  use  of  existing  Infrastructures. 
The  requIrements  of  env I  ronmenta I  protect ion  a I  so  have  to  be  taken  Into 
consideration  in  developing  networks. 
In  the  four  areas  singled  out  above,  the  assessment  of  needs  at  Community 
level  should  help  In  identifying,  realizing  and  developing  trans-European 
networks. 
The  barriers  to  the  emergence  of  these  networks  have  already  been  pointed 
out.  They  are  due  to  difficulties  In  interoperabi llty  across  frontiers, 
mostly  for  technical  reasons,  to  inconsistent  rules  and  regulations,  to  the 
absence  of  an  overall  vision  at  European  level  of  the  way  demand  and  the 
corresponding  Infrastructures  wi  I I  develop,  and  to  financing  problems 
connected  with  the  size of  the  risks and  an  Insufficiently  European  view  of 
the projects  to be  undertaken. - 118  -
The  remedies  have  also  been  Identified  and  they  mostly  Involve  a  greater 
degree of  coordination at  Community  level  between  all  those  concerned. 
The  first  task  Is  to  find  out  what  Is  the  most  appropriate  network 
configuration at  Union  level  for  all  the parties concerned,  and  at  the  same 
time  to  Identify  those  difficulties  which  may  arise  In  creating  the 
network,  at  the  technical  level  and  also  as  regards  rules  and  regulations 
and  administration.  It  must  be  possible  to use  the  reference  framework  to 
determine  what  action  Is  necessary  to  create  the  network,  In  compliance 
with  the  principle of  subsidiarity.  It  should  also enable  the  advantage  to 
the  Community  to  be  clearly  Identified  and  the  scope  of  Community  action 
precisely circumscribed. 
tnteroperabl I tty of  networks  Is essential  In  ensuring  their  Interconnection 
at  Community,  and  Indeed  continental,  level.  It  Justifies Community  action 
on  rules and  regulations,  and  on  standardization. 
As  far  as  possible,  trans-European  networks  should  be  financed  on  private 
capital  markets.  Public  financing  will  still  be  essential  In  those  cases 
where  profitabi I ity  cannot  be  ensured,  and  in  particular  where  it  Is 
justified  for  economic  and  social  reasons.  The  situation of  the  outlying 
parts of  the  Union  as  regards  the  creation  and  Interconnection of  networks 
deserves special  attention,  with  a  view  to economic  and  social  cohesion  and 
the  implementation of  the  Union's structural  policies. 
Community  financing- which  should  be  additional  financing  only- will  be 
concentrated  on  projects  whIch  have  been  shown  to  be  of  value  to  the 
Community  and  It  may  be  in  addition  to national  or  regional  help,  taking  In 
particular  the  form  of  financing  for  feaslbi I tty  studies  or  loan 
guarantees. 
The  measures  to  be  taken  to  achieve  the  objectives  of  the  Union  will  be 
adopted  by  the  Council,  acting  by  a  qual lfied  maJority  on  a  proposal  from 
the  Commission.  The  Economic  and  Social  Committee  wi  II  be  consulted  and 
the  European  Parliament  will  be  associated  through  the  co-decision 
procedure. - 119  -
CULTURE  AND  PRQIECJ!QN 
OF  THE  HERITAGE - 120 -
Draft  text 
CULTURE  AND  PROTECT ION  OF  THE  HER !!AGE 
ARTICLE  ... 
1.  The  Union  shall  contribute  to  the  flowering  of  cultures  In  Europe  while 
respecting  their  national  and  regional  diversity.  It  shall  pay 
particular  attention  to  Improving  familiarity  with  and  ~lssemlnatlon of 
the  cultures,  languages  and  history  of  the  peoples  of  Europe.  to 
safeguarding  the  cultural  heritage  and  to  cultural  exchanges,  In 
particular  by  developing  communications  media  and  audiovisual 
cooperation. 
2.  The  Union  shall  also  develop  cooperation  with  non-member  countries  and 
with  International  organizations  with  responslbl I ltles  for  cultural 
matters,  In  particular  the Council  of  Europe. 
3.  In  pursuance  of  the  obJectives  set  out  In  paragraph  1,  the  Union  shall 
have  regard  for  the  cultural  dimension  In  Its  other  policies,  In 
particular  when  adopting  measures  to  achieve  the  objectives  set  out  In 
Article sa. 
4.  Measures  to  encourage  European  artistic  creation,  cultural  exchanges, 
mu 1 tIll  ngua II sm  and  aud lov I  sua I  cooper at ion  sha II  be  adopted  [In  the 
form  of  1  aws  enacted  by  the  European  Par II ament  and  the  Counc I I  In 
accordance  with  the  co-decision  procedure  on  a  proposal  from  the 
Commission  and  after  consulting  the  Economic  and  Social  Committee]. 
They  may  take  the  form  of  programmes. - 121  -
EXPLANATORY  MBtQRANQllf 
CULTURE  AND  PROTECTION  OF  THE  HERITAGE 
1.  Culture  Is  one  of  the  fundamental  elements  of  the  European  Identity. 
S I  nee  the  UnIon  Is  to  have  the  genera I  a lm  of  brIngIng  Its  component 
peoples  closer  together.  It  cannot  be  confined  to  the  purely  economic 
and  social  areas  to which  the Community.  under  the existing Treaties.  Is 
baslcal ly  I lmlted.  It must  also have  regard  for  those  values which.  for 
every  citizen.  for  every  community  and  for  every  people.  constitute  the 
heritage  through  which  they  express  their  sense  of  belonging  and 
solidarity  and  the  source  of  Influence  which  they  can  exert  In  their 
relations  with  each  other  and  with  non-members.  It  Is  everybody's 
business  to  preserve  these  heritages  and  renew  them  through  artistic 
creation  and  cultural  exchange.  COnsequently.  the  Treaty  guarantees 
every  Union  citizen  the  right  to cultural  expression  and  Imposes  on  him 
the  obligation  to  respect  cultural  expression  by  others  {Article X 6  of 
the  ,;Union  Citizenship"  Title).  At  different  levels.  however.  this  Is 
also a  collective responslbl llty.  devolving  partly upon  the Union. 
The  Rome  European  Council  of  14  and  15  December  1990  recognized  this. 
One  of  the  specific  areas  In  which  It  affirms  the  need  to  extend  or 
redefine  the  powers  of  the  Union  Is  "safeguarding  the  diversity  of  the 
European  heritage  and  promoting  cultural  exchanges  and  education".  The 
·Commission.  too,  referre.d  to culture  In  Its opinion  of  21  Oc.tober  1990, 
stating:  "In  line  with  the  principle of  subsidiarity.  cultural  affairs 
should  continue  to  be  a  matter  for  the  Member  States  and  the  regions. 
It  would  be  a  good  Idea,  however,  to  Include  an  article on  the  cultural 
dimension  of  Community  activities".  That  Is  the  background  to  the 
present  draft. 
2.  Paragraph  1  begins  by  setting  out  the  Union's  objectives  In  cultural 
matters  and  stressing  the  Importance  of  the  principle  of  subsidiarity. 
The  Treaty  does  not  set  out  to  Introduce  a  common  cultural  policy  and 
certainly  does  not  aim  at  the  kind  of  centralization  that  can  only 
result  In  uniformity.  The  Union  Is  conceived· as  having  a  purely 
supporting  role.  with  powers  over  cultural  matters  remaining  firmly  with 
the  Member  States  and  their  regional  authorities.  All  the  Union  would 
do  would  be  to  make  Its  contribution  where  this  seems  potentially 
useful. 
The  corollary  Is  that  the emphasis  Is  placed on  cultural  diversity.  The 
draft  would  guarantee  respect  for  this diversity  by  the  Union.  and  quite 
specifically refers  to cultures  In  the  plural. 
That  paragraph  further  clarifies  the  general  significance  of  Union 
action along  two  main  lines: 
first.  to  support  efforts  made  to  safeguard  and  develop  the 
cultural  heritage; - 122  -
second,  to  promote  cultural  enrichment  and  dissemination  by 
developing  exchanges  and  encouraging mutual  understanding. 
Special  attention  would  therefore  be  devoted  to  Improving  familiarity 
with  and  dissemination  of  the  cultures,  languages  and  history  of 
European  peoples,  to  safeguarding  the  cultural  heritage  and  to  cultural 
exchanges,  In  particular  by  means  of  developing  communications  media  and 
audiovisual  cooperation. 
3.  The  fact  that  International  cooperation  Is  necessary  for  the 
dissemination  and  defence  of  cultures  Is  reflected  In  paragraph  2.  The 
Union  must  be  open  to  the world  In  this respect  as  In  others and  must  be 
Involved  In  International  cooperation with  non-member  countries  and  the 
appropriate  International  organizations,  both  In  promoting  exchanges  and 
Interaction  between  peoples  of  different  cultures  and  In  working 
together  with  countries which,  without  being  Members  of  the Union,  share 
the  same  values  as  Its  Member  States.  The  clear  reference  here  Is  to 
other  countrIes  of  Europe  whIch  are  as  much  a  part  of  the  European 
1  dent 1  ty  as  the  Member  States.  The  specIfIc  role  of  the  counc II  of 
Europe  Is  highlighted. 
4.  The  forms  that  Union  action  can  take  are  set  out  In  paragraphs  3  and  4 
and  are of  two  types: 
First,  the  Union  must  have  regard  for  the  cultural  dimension  In 
Its other  policies,  In  particular  when  adopting  measures  to  achieve  the 
objectives  set  out  In  Article Sa.  Free  movement  of  cultural  goods,  and 
In  part lcular  of  audiovisual  materIa I;  harmonlzat Jon  of  standards  as 
the necessary means  of  promoting  high-definition television;  freedom  of 
establishment  and  freedom  to  provide  services  for  "cultural  workers"; 
training  of  young  artists - these  are  areas  In  which  the  beginnings  of 
CommunIty  act I  on  are  a I  ready  present.  By  express I  y  ca I I I  ng  for 
consideration  for  the  cultural  dimension,  paragraph  3  consolidates  the 
foundation  thus  laid  but  also  Involves  the  Institutions  In  making 
appropriate adaptations  to general  rules  If  they  have  a  potential  Impact 
on  cultural  goods  and  services  (the  book  trade,  for  Instance,  or  respect 
for  the Member  States'  language  rules  In  the  teaching  profession); 
second,  the  Union  can  contribute  to  the  flowering  of  cultures  by 
taking  measures  to encourage  them.  Paragraph  4 offers a  basis  for  such 
action which  may  concern  European  artistic creation,  cultural  exchanges, 
multilingualism  and  audiovisual  cooperation,  though  this  list  Is  not  to 
be  regarded as exhaustive.  Measures  are  to be  taken  In  the  form  of  laws 
[enacted  by  Parliament  and  the  Council  In  accordance  with  the 
co-decision  procedure  on  a  proposal  from  the  Commission  and  after 
consulting  the  Economic  and  social  Committee]. - 123 -
HEALTH - 124  -
Draft  text 
HEALTH 
Article 
1.  The  Union's  objective  shall  be 
undertaken  by  the  Uember  States  to 
combat  major  hea I  th  scourges  such 
and  mental  Illness. 
to  complement  and  support  action 
protect  health,  and  In  particular  to 
as  cancer.  Aids,  and  cardiovascular 
2.  The  measures  needed  to  support  action  undertaken  by  the  Uember  States, 
to  approximate  and  coordinate  the  provisions  they  Implement  and  to 
organize  mutual  assistance  to  this end  shall  be  adopted  [In  the  form  of 
1  aws  enacted  by  the  European  Par II ament  and  the  Counc II  In  accordance 
w  1  th  the  co-dec 1  s I  on  procedure  on  a  proposa I  from  the  CommIssIon  and 
after  consulting  the  Economic  and  Social  committee]. 
3.  Research  activities carried out  pursuant  to Articles  130f  to  130p  shall 
contribute to achieving  the objective set out  In  paragraph  1. - 125  -
EXPLAHATQRY  MEMQRANQUM 
.·• 
HEALTH 
This  new  Article  gives  the  Union  the  new  task  of  complementing  and 
supporting  action  undertaken  by  the  Member  States  and  Is  a  dynamic 
Implementation  of  the  subsidiarity  principle  ·In  defining  the  Union's 
contribution  to  public  health.  While  the  purpose  Is  to enhance  the  action 
of  the  Member  States  by  supplying  a  horizontal,  comprehensive  and 
coordinated  approach,  the  Union  clearly  cannot  and  must  not  Intervene  In. 
the whole  range  of  health  protection matters. 
For  one  thing, ·the  action  concerned  must  relate  to  questions  of  general 
Interest.  Priorities  need  to  be  defined  here,  and  the  Article  takes  a 
first  step  by  referring  to major  health  scourges.  This  may  be  regarded  as 
an  historical  priority,  since  at  all  times  the  fight  against  epidemics  has 
been  carried  beyond  national  borders.  But apart  from  epidemics,  which  are 
tending  to  disappear  In  our  part  of  the  world,  there  are  new  heal.th 
scourges  with  substantial  human  and  economic  costs  that  are  further 
compounded  by  the  general  ageing  of  our  population. 
The  maJor  health  scourges  Identified  here  are  those  where  the  Council,  at 
the  explicit  request  of  the  European  COuncil,  has  already  begun  action-
such  as cancer,  Aids  and  cardiovascular  disease.  The  new  Article wl 1  I make 
It  possible  to  pursue  and  amplify  this  action.  Closely  related  to  these 
maJor  diseases  are  the  social  problems  related  to  the  use  of  drugs  and 
tobacco  and  the  abuse  of  alcohol. 
The  obJective  set  out  In  this  Article  will  require  measures  to  promote 
cooperation  and  mutual  assistance  between  the  Member  States.  This  In 
concrete  terms  confIrms  the  or lentat ion  taken  by  the  Counc II  1  n  recent 
years;  exchanges  of  Information  between  the  Member  States  and  the 
possibility of  Community  action have  been  Introduced  despite  the  absence  of 
a  specific basis  for  health protection. 
Nevertheless  this Article would  enable  the  Union  to go  further  and  to  take 
action  to give  a  Community  character  to  the  prevention of  health  risks  and 
the  fight  against  maJor  scourges  wherever  necessary,  particularly  where 
there  Is  a  cross-frontier  element.  COnsideration  could  be  given  to  health 
protection  measures  to  accompany  measures  taken  under  other  policies, 
Including  those  for  the  completion  of  the  Internal  market.  When  adopting 
the  Directive  on  products  derived  from  human  blood,  for  example,  the 
COuncil  asked  for  general  consideration  to be  given  to  the  supply  of  blood 
products  In  the  Community.  Human  organ  transplants  also  qual lfy  for 
cross-frontier consideration. - 126  -
It  Is  proposed  that  the  Union  should  act  by  establishing  minimum 
requirements  applicable  In  each  Uember  State  so  that  a  common  base  can  be 
establ lshed  at  a  minimum  level  without  prejudicing  existing  or  future 
national  measures  providing  for  a  higher  degree  of  protection  or  more 
Intensive action. 
Unlike  the  present  situation,  In  which  separate  measures  are  taken  In 
Isolation  from  each  other,  the combination of all  these components  (minimum 
requirements,  coordination  and  mutual  assistance)  should  make  It  possible 
to ensure consistency,  efficiency and  harmonization of  basic principles;  In 
t h 1  s  manner ,  he a It  h  protect I  on  may  be  better  assured  and  the  campaIgn 
against  major  health scourges  Improved. 
Given  the  Importance  attached  to  health  protection  In  the  Uember  States, 
the  fullest  possible  Involvement  of  Parliament  must  be  ensured  and  the 
adoption of measures  facilitated by  Introducing  the majority  voting  rule. 
Union  research  policy  has  an  Integral  role  to  play  In  health  protection; 
medical  and  health  research  Is  already  provided  for  In  the  framework 
programme  (Articles 130f  to  130p). 
... . . 
- 127 -
COMPLIANCE  WITH  THE 
JUDGMENTS  OF  THE  QOURT  OF  JUSTICE - 128  -
Judgments of  the Court  of Justice: 
penalties for  failure to comply 
Commission  staff paper 
1.  In  Its  Opinion  of  21  October  1990  the  Commission  expressed  concern  at 
the  fact  that,  In  the absence of  sanctions,  Court  of  Justice rulings are 
not  always  Implemented,  and  stated  that  It  might  consider  proposing  a 
system  of  sanctions  to  deal  with  this  type  of  situation.  The  correct 
application  of  Community  law  suffers  from  the  all  too  frequent 
reluctance of  Member  States  to  Implement  Court  judgments  declaring  that 
they  have  failed  to fulfil  their obligations,  even  though  Article  171  of 
the  EEC  Treaty  requires  them  to comply. 
The  only  possible  way  of  dealing  with  such  situations  as  the  Treaties 
stand  Is  to  commence  new  proceedings  under  Article 169  for  Infringement 
of  Article  171,  but  experience  has  shown  that  a  second  adverse  ruling 
may  have  no  more  effect  than  the  first. 
The  Commission's  annual  reports  to  Parliament  and  the  Council  on  the 
application  of  Community  law  reveal  that  the  number  of  judgments  given 
under  Article 171,  even  where  the  Court  has  given  a  second  adverse 
ruling,  remains  excessively  high.  In  the  last  three  report  years 
alone,  83  Article 171  judgments  were  not  Implemented.  On  twelve 
occasions  the  commission,  following  a  first  condemnation,  has  had  to 
br 1  ng  yet  further  proceedIngs  agaInst  Member  States  In  the  Court  of 
Justice  In  respect  of  the  very  same  Infringement. 
This  being so,  the  Idea  of  applying sanctions  to make  the  procedure more 
effective was  bound  to arise. 
2.  Of  the  various  types  of  sanction  that  might  be  envisaged,  there  Is  one 
which  must  be  dismissed  Immediately:  there  can  be  no  question  of 
providing  or  authorizing  countermeasures  against  the  recalcitrant 
Member  State.  The  possibility exists  In  subparagraph  (b)  of  the  third 
paragraph  of  Art lcle 88  of  th(t  EGS.C  Treaty1  but  has  never  been  used. 
Above  all,  while  It  might  be  possible  to  conceive  of  this  kind  of 
measure  In  the  ECSC,  which  Is  a  Community  of  limited  scope,  the  Idea  Is 
Inconceivable 
1  Article 88 prov:1.des  tba.t where a  Member  State fa.1ls  to oamply with a 
deo1s1cm  recording that it has  fa.:Uei  to fulfil an  obl1gation,  "the 
High  Authority  ma.y.  with  the  assent  of  the  Couna1l. ~  by  a 
two-thirds majority: 
(b)  take  measures,  or  authorize  tbe  otber  Member  States  to  take 
measures,  by way  of derogation  from  tbe provisions  of Artiale 4,  in 
order to correct the effects of the infr~Eillent of the obl.igation". . . 
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In  a  general  community.  If  there  was  a  whole  series of  Infringements, 
and  derogations  along  these  I lnes  prol lferated,  new  barriers  would 
Inevitably  be  raised  whereas  the  point  of  the  Community  Is  to  remove 
them.  In  other  words,  the  remedy  would  run  the  risk  of  actually 
dlsmantl lng  the single market. 
3.  It  might,  however,  be  possible  to  envisage  financial  sanctions  against 
Member  States  which,  having  been  condemned  by  the  court  of  Justice  for 
Infringing  Community  law,  were  again  arraigned  before  the  Court  for 
failure  to comply  with  the  first  judgment.  This  Is  the  Idea  which  has 
been  put  forward  by  the  UK  delegation. 
One  solution  might  be  to  give  the  Court.  In  Its  second  Judgment,  the 
power  to decide,  or  to authorize  the Commission  to decide: 
to  suspend  payment  of  sums  owing  to  the  offending  Member  State  <as 
already  provided  In  the  ECSC  Treaty); 
to  lnfl let  a  financial  penalty on  the Member  State. 
CommunIty  secondary  I  egIs I  at I  on  a I  ready  provIdes  ex amp I  es  of  measures 
akin  to  financial  penalties.  Where  the  Community  provides  financial 
assistance  under  the  structural  Funds,  payment  of  aid  which  has  been 
decIded  upon  Is  dependent  on  the  Member  State  comp I  y I  ng  with 
requirements  of  Community  law  relating  to  the  operation  to  be  financed 
(Article 7  of  Regulation.  No  2052/88;  Article  24  of  Regulation 
No  4253/88).  The  same  applies  also  In  the  application of  common  rules 
on  public  procurement:  where  an  operation  for  which  Community  support 
Is  available  Involves  the  award  of  public  contracts.  the  payment  of 
·community  aid  Is  dependent  upon  compliance  with  the  requirements  of  the 
relevant  directive. 
The  question  now  Is  whether  the  posslbl I lty  of  financial  sanctions 
should  be  written  Into  the  Treaty  In  general  terms.  specifically 
wherever  a  Member  State  fa I Is  to comply  with  a  judgment  given  against  It 
by  the Court  of  Justice. 
There  Is  no  legal  obstacle  to  a  power  to  Inflict  financial  penalties. 
but  It  has  to  be  admItted  that  the  exercIse  of  It  may  come  up  aga 1  nst 
practical  and  political  difficulties.  The  first  difficulty  would  lie 
In  setting the  penalty at  such  a  level  that  It  can  be  both effective and 
balanced.  Experience  has  shown  that  the  Member  States  which  are  the 
most  frequent  offenders· are  also  those  which  suffer  from  difficult 
economic  and  financial  situations  and  need  Community  assistance.  The 
Impact  of  a  financial  penalty  can  accordingly  vary  from  one  Member  State 
to  another.  A  penalty  which  hurts  one  Member  State  may  have  little 
deterrent  effect  on  another.  Likewise,  the  practical  consequences  of - 130  -
an  Infringement  may  vary,  not  only  according  to  Its  nature  but  also 
according  to  the  Member  State concerned.  These,  then,  are all  material 
considerations  for  the  determination  of  the  amount  of  a  financial 
penalty. 
Another  Important  Question  Is  the  decision  as  to  which  Institution 
shou 1  d  have  power  to  Impose  a  sanct ton  and  set  Its  amount.  It  wou I  d 
have  to  be  an  Independent  Institution,  either  the  court  of  Justice  or, 
at  the  very  least,  the Commission  acting with  the Court's authorization. 
If  the  Council  were  to  be  Involved,  the  spirit  of  mutual  understanding 
between  the  Member  States,  or  Indeed  their  complicity  (If  several  of 
them  were  guilty  of  an  Infringement),  could  make  the  sanction 
Ineffectual  In  practice.  The  Court's  pre I lmlnary  thinking  on  the 
subject  favours  the  Commission  as  the  Institution  which  would  be 
responsible  for  setting the  amount. 
Wh_a tever  the  out  come  of  these  ref I  ect Ions,  the  CommIssIon  reserves  the 
right  to make  proposals  J~  .. due  course  for  the  Introduction of  financial 
pena 1  t 1  es a-ga 1 nst Member  states  1  n  breach oi file 1  r  obI I  gatlons,  coverIng 
both  the nature of  the  penalty  and  rules  for· determining  the  amount. 
4.  Are  there,  however,  other  ways  of  making  the  Member  States  comply  with 
Community  law? 
(a)  In  the decentralized system set up  by  the Treaty,  the Member  States 
are  responsible  for  ensur lng  the  lmplementat ton  of  Community  law 
and  the  protect I  on  of  r lghts  conferred  on  cItIzens  and  fIrms  by 
them.  A  power  Is  thus  conferred  on  the  Member  States,  but  so, 
above  all,  Is  a  duty,  flowing  from  the  general  principles  of  the 
Community  legal  order  as  defined  by  the  Court  of  Justice  on  the 
basis,  notably,  of  the  general  obi lgatlon  Imposed  by  Article 5  of 
the  Treaty.1  One  of  the  reQuirements  Imposed  on  Member  States  Is 
that  their  domestic  law  should  contain  provisions  of  such  a  nature 
that  anybody  with  an  Interest  can  reap  the  benefit  (or  suffer  the 
detriment)  of  a  failure  to comply  with  Community  law- recovery  of 
aid  wrongly  paid;  availability  of  remedies  In  the  event  of 
wrongful  acts  or  failure  to  act;  possible  liability  of  public 
authorities  towards  victims of  failure  to apply  Community  law. 
1  "Member  States shall  take all  appropr late measures,  whether  general  or 
particular,  to  ensure  fulfilment  of  the  obligations  arising  out  of 
this Treaty or  resulting  from  action  taken  by  the  Institutions of  the 
Community.  They  shall  facilitate  the  achievement  of  the  Community's 
tasks. 
They  shal I  abstain  from  any  measure  which  could  jeopardize  the 
attainment  of  the obJectives of  this Treaty." 
.  . .  .. 
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However,  the  situation  Is  far  from  satisfactory.  Community  law  relies 
on  the  national  legal  orders  for  Its  application,  but  suffers  from  the 
fact  that  they  are widely  different  and  In  some  cases frankly  InadeQuate 
(some,  but  not  all,  Member  States  have  a  principle  of  liability  for 
abuse  of  legislative  powers,  but  even  where  this  liability exists  It  Is 
extremely difficult  to obtain redress). 
The  Question,  then,  Is whether  the efficacity of  Community  law  would  not 
be  adeQuately  boosted  by  relying  on  the  broad  obligation  flowing  from 
Article 5  and  from  the general  principles of  law,  but  spell lng  out  their 
reQuirements  In  provisions explicitly offering  guarantees.  A number  of 
Instruments of  COmmunity  secondary  legislation have  attempted  to achieve 
this  In  specific areas  (the  directives on  eQual  treatment  for  women  and 
men  at  work  reQuire  the  Member  States  to  provide  judicial  remedies  for 
the  victims  of  discrimination,  and  Directive 89/665/EEC  provides  for 
remedies  In  relation to public procurement). 
Should  this  approach  be  generalized,  and  should  It  be  written  Into  the 
Treaty  Itself?  The  techniQue  would  be  to  amplify  Article 5  of  the  EEC 
Treaty  by  specifying  what  rules  must  be  laid  down  In  Internal  legal 
systems  to  deal  with  failures  to  comply  with  Community  obligations  and 
redress  their  conseQuences  (judicial  or  similar  remedies  for  citizens; 
I labl I lty of  public authorities towards  the victims,  whatever  the nature 
or  origin  (administrative  or  legislative)  of  the  Infringement; 
poss I  bIll ty  of· Inter lm  measures  to  ensure  that  a  wrongfu I  act  does  not 
have  Irreparable conseQuences).  If  necessary,  the  Institutions could  be 
empowered  to  take  the  reQuisite  harmonization  or  coordination measures, 
for  even  If  the  rules  to  be  laid  down  here  remained  In  the  first 
Instance  to  be  taken  within  the  national  legal  systems  of  the  Member 
States,  It  might  be  found  necessary  to  ensure  at  least  a  modicum  of 
consistency between  them. 
(b)  Another  approach  might  be  to  extend  the  jurisdiction of  the  Court 
of  Justice  In  cases  concerning  failure  by  a  Member  State  to  comply 
with  Its obi lgatlons. 
( 1)  Most  Infringements  In  fact  concern  failure  to  transpose 
harmonization  directives  Into  domestic  law.  Where  the 
Court  of  Justice  finds  against  a  Member  State  more  than 
once  on  the  same  Issue,  It  could  conceivably  be  given  the 
power  to  take  Its own  decision,  with  direct  effect,  on  the 
measures  needed  to  transpose  community  rules  Into  the 
national  law  of  the  offending  State.1  It  might,  for 
Instance,  declare  In  certain  cases  that,  a  directive  was 
directly appl !cable  . 
1  Tbe  Ccmn1 ssi  on  would,  of oourse,  be  expeotsi to assist the Court  :by 
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In  some  ways  this would  be  no  more  than  an  extension of  the 
rule  already  to  be  found  In  Court  judgments  to  the  effect 
that  Individual  citizens  can  rely  on  directives  against 
recalcitrant  Member  States. 
But  there are  two  dangers  here: 
- This  approach  would  be  inadequate  where  the  Community 
legislation  requires  the  national  authority  to  take 
positive  action  (especially  where  it  actually  has  the 
poss I  b I I I ty  of  choosIng  between  dIfferent,  equa II y 
effective  transposition  techniques)  or  to  establish 
complex  administrative machinery; 
- This  approach  would,  moreover,  entai I  the  establishment 
of  a  decentralization mechanism  in  the  form  of  a  superior 
authority enjoying a  fully  fledged  power  of substitution. 
The  concept  is  familiar  in  many  federal  States,  but  given 
the  present  situation  of  Community  integration,  even 
assuming  that  further  progress  is  made  towards  political 
union,  some  Member  States might  for  that  very  reason  find 
it unacceptable. 
Ultimately,  the  difficulties  are  such  that  the  solution 
scarcely  seems  realistic;  it  must  be  ruled  out  on 
political  grounds. 
(2)  Another  possibi I ity  would  be  to  confer  on  the  Court  of 
Justice  a  jurisdiction  similar  to  that  enjoyed  by  the 
constitutional  courts  of  a  number  of  federal  States  to 
scrut lnize  federal  leglslat ion  In  the  I ight  of  the  federal 
constitution.  The  court  would  then  have  power  to  rule  that 
the  legislation  of  a  Member  State  conflicts  with  a 
provision  of  Community  law  and  to  declare  It  Inapplicable 
or  even  to annul  it. 
-This  technique,  unfortunately,  would  only  work  w.here 
there  was  a  positive  act  by  a  national  authority.  It 
would  not  help  to  solve  the  numerous  disputes  arIsing 
from  a  Member  State's failure  to  take action. 
-Moreover,  even  without  going  so  far  as  to  establish  a 
substitution mechanism  as  considered  above,  the  approach 
would  probably  encounter  general  opposition  since  it 
would  give  the  Court  the  power  to  Interfere  In  the 
national  legal  orders. 
• • (4) 
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(3)  To  take  a  more  modest  and  less  aggressive  approach,  the 
Court  of  Justice could  be  given  jurisdiction to declare,  In 
judgments  finding  that  an  Infringement  has  been  committed, 
what  measures  should  be  taken  by  the offending Uember  State 
In  order  to put  an  end  to  it. 
There  are  a  number  of  possible  ways  of  extending  the  Court's 
jurisdiction along  these  lines: 
The  Court  might  be  given  the  power  to  Impose  periodic 
penalty  payments  on  Uember  States  as  an  Incentive  to  come 
Into  line.  The  same  practical  difficulties  might  arise 
here  as were  already mentioned  In  connection with  financial 
penalties  earl ler  In  this  paper,  but  the  psychological 
effect  on  the  national  authorities  of  the  recalcitrant 
Uember  State could  be  QUite  salutary. 
The  Court  could  also  be  given  Jurisdiction  to  Issue 
Injunctions.  As  It  happens,  the  Court  of  Justice  already 
sees  Itself  as  having  this  jurisdiction  when  hearing 
applications  for  Interim  measures  against  Uember  States, 
but  It  Is  reserved  for  exceptional  cases.  It  Is predicated 
on  there  being  a  degree  of  urgency  with  a  risk  of 
Irreparable  damage  being  done.  All  the  Court  can  do  is 
order  provisional  measures,  pending  Its  consideration  of 
the  substance  of  the  case.  It  would  be  worth  considering 
the  possibility of  extending  and  formalizing  this  power  of 
Injunction. 
The  consequences  of  Infringements  Include  the  I labl I lty  of 
Uember  States  towards  persons  who  suffer  as  a  resu It.  A  rea I 
posslbl I lty of  having  this  llabl I lty duly  establ lshed would  have 
a  much  greater  deterrent  effect  on  Uember  States  than  the 
possibility  of  being  ordered  to  make  fixed  or  periodic  penalty 
payments.  The  principle  of  this  kind  of  I labll lty  already 
exists  In  the  Community  legal  order.  It  Is  for  the  courts  and 
tribunals  of  each  Uember  State  to  Implement  It  In  accordance 
with  their  respective  legal  systems. 
It  would  be  worth  while  amplifying  the  liability  without 
affecting  national  jurisdiction.  One  way  would  be  for  the 
Court,  when  confirming  that  an  Infringement  has  been  committed, 
to  declare  explicitly  In  Its  judgment  that  the  effect  of  the 
Infringement  Is  to  render  the  offending  Uember  State  liable 
towards  persons  whose  rights  are  affected.  The  authority 
enjoyed  by  a  Judgment  duly  given  In  these  terms  and  pleaded  In 
the  national  courts  would  be  of  great  assistance  to  those 
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5.  One  last  point:  If  the  foregoing  suggestions  were  accepted  -
particularly  as  regards  expanding  Article 5  of  the  EEC  Treaty  and 
extending  the  jurisdiction of  the Court  to declare  the consequences 
of  a  judgment  ruling  that  an  Infringement  has  been  committed- and 
If  one  or  more  mediators  were  Instituted  In  each  Uember  State,  as 
has  been  proposed  In  connect I  on  wIth  European  cIt I  zensh I  p,  these 
mediators  would  then  have  an  Important  role  to  play  In  seeing  that 
CommunIty  I  aw  was  proper I  y  app II ed.  If  they  were  respons 1  b I  e  for 
safeguarding  the  rJghts  and  Interests  of  Union  citizens  In  each 
Uember  State,  one·Of  their  prime  concerns  would  quite  naturally  be 
to  ensure  that  national  legislation  was  adapted  so  as  to  provide 
proper  protect ion  for·  these  r lghts  and  Interests,  and  they  would  be 
at pains  to make  all  the  necessary  representations both  to national 
authorities  and  to  Community  Institutions.  Where  an  Infringement 
was  commItted  by  pub II c  authorItIes,  one  of  the  med 1  a tors'  tasks 
would  be  to provide citizens with  full  Information on  the extent of 
their  rights  and  to assist  them  In  using  all  proper  ways  and  means 
of  obtaining  redress  (notably  In  proceedings  to  establIsh  the 
liability of  public authorities,  as mentioned  above). 
• 